
% 

. 

p 

"PO.) yo / $■? / lrJi/j<s~> -~1^pOIJ,^J/^/'^J,J J l 















.1 


CONFIDENTIAL 


( 



(( \\ 

JNT£fiNATIONAL C0MMI88I0N 

FOR 

FFN4L REC0N8TFUCTI0N I 
a*id rcvfiuwtiir 

-J 


- 2 - 


/ * 


i 


YUGOSLAVIA Monsieur Gavrilovitch, 

formerly Yugoslav 'linister of Justice. 


DEPARTMENT OF Professor P.H. Winfield, 

CRIMINAL SCIENCE Chairman of the Commission. 

IN TliE UNIVERSITY 

f OF CAMBblbGE Mr J.W.C. Turner , 

• Secretary-General of the Commission. 

Dr L. Radzinowioz. 


OBSERVERS 


BELGIUM Monsieur Delfosse, 

Belgian Ministry of Justice. 


CHINA Dr Liang Yuen- Li, 

of the Chinese Embassy. 


UNION OF SOVIET Monsieur P. Teplov, 

SOCIALIST of the U.S.S.R. Embassy. 

REPUBLICS 


ATTENDING BY INVITATION 


Sir Arnold D. MoNair, 

Vioe-Chancellor of the University of Liverpool. 

Dr A.L. Goodhart, 

Professor of Jurisprudence, University of Oxford. 

Professor Brierly, 

Chichele Professor of International Law, University of Oxford. 
Professor H. Lauterpaeht, 

Whewell Professor of International Law, University of Cambridge. 
Professor H.A. Hollond, 

Rouse Ball Professor of English Law, University of Cambridge. 

Dr R.M. Jaokson, 


******** ****** 


CONFIDENTIAL: NOT FOR PUBLICATION 


INTERNATIONAL COHESION FOR PENAL RECONSTRUCTION aND DEVELOPMENT 


CONTENTS 


I. Introductory Note by the Seoretary-General , 

II. Report of Covr.ittoe concerned with Crimes against International 
Public Order, D.27. 

III. Committee upon Rules and Procedure relating t* tho present War. 

(1) Questionnaire of 28 April, 1942, (Yf.2 ) 

(2) Answers to the Questionnaire of 28 April, 1942 (D.la & D.lb): 

Belgium, Czechoslovakia , Franoo, Greece, Holland, 
Luxembourg, Norway, Poland, Jugoslavia. 

IV. Professor Laute rpacht * s Memorandum, (D.3). 

V. Interim Report of 16 July, 1942, (D.4-). 

VI. Dr de Baer’s Sub-Cormitteo, reforencc (a): 

(1) Dr de Baer’s Note of 24 August, 1942, (W.5). 

(2) Replies by Dr de Baer, D.5., Professor Glaser, D.6. , 

Professor Lauterpacht, D.7., 

VII. Dr de Baer’s Sub-Committee reference (b): 

(1) Note, 22 October, 1942 (W.6). 

(2) Replies by Dr do 3aer, D.8., Monsieur Simon, D.9., 

Professor Lauterpacht, D.10., Dr Bonos, D.ll., 

Dr do Moor, D.12., ’lonsieur Bodson, D.13., 

Professor Glaser, D.14., Mr Staboll, D.15., 

Monsieur Stavropoulos , D.15a. 

VIII. Dr do Moor’s Sub-Comnittco : 

(1) Dr do Moor’s Noto of 19 August, 1942, (W.4). 

(2) Replies by Dr do Baer, D.16., Monsieur Tschoffon, D.17., 

Professor Goodhart, D.18., Professor Glaser, D.19., 

*!r Aulic, D.20«, Monsieur Bodson, D.21., Dr Bonos, D.22., 
Professor Lauterpacht, D.23., M#nsiour Simon, D.24., 
Monsieur Stavropoulos , D.25., Dr do :Ioor, D.26. 

IX. Report by Dr V. Bonos on Extrndition,(F.l^ 

X. Comments on the Chairman’s Koto by : 

Dr M. do Baer, G.I., Dr J.M. de Moor, G.2., 

Monsieur Victor Bodson, G.3., Professor S. Glaser, G.4. 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOP:® NT 


Committee upon Rules and Procedure Relating to Punishment of 
Crimes Committed in the Course of and Incidental 
to tho Present War. 

^iM:*****#********** 

CHAIRMAN: Sir Arnold D. McNair, C.B.E., 
Vice-Chanoellor of the University of 
Liverpool. 


INTRODUCTORY NOTE 


by tho 

Seoretary-General . 


At the first meeting of the International Commission for Penal Reconstruction 
and Development, held in Cambridge on 14 November, 1941, one of tho items on the 
Agenda was* "Rules and Procedure to Govern the case of Crimes against International 
Public Order", and Professor Goodhart delivered an Address on this subject,* The 
Commission then adopted the following Resolution: "That this meeting hereby 
establishes a Committee to oonsider the Rules and Procedure to Govern the oase of 
Crimes against International Public Order, in collaboration with othor Bodies working 
on the sam© subjoot, and to report thereon to tho International Commission for Penal 
Reconstruction and Development". 

Sir Arnold JloNair, Vioe-Chancellor of the University of Liverpool was asked to 
aot as Chairman of the Committee which was styled "Committee vqpon Rules and Procedure 
relating to Punishment of Crises committed in the Course of and Incidental to tho 
Present War.* Sir Arnold framed a Questionnaire (W.2, 28 April, 1942) whiah ms 
distributed to the members of the Committee for their observations. 

A meeting of the Committee was held at tho Czechoslovak Instituto on 14 Juno, 
1942, at which praotioally all tho mombors of tho Commission wore prosont. Tho 
Questionnaire was discussed in all its aspocts and tho Chairman drafted a Note, 
embodying some principles whioh omorgod from thoso doliborations (W.3, 14 Juno, 1942). 


* Soe Proceedings of the Conference held in Cambridge or. 14 November, 1941, botween 
representatives of Nino Allied Countries and of tho Department of Criminal Solenoo 


in the University of Cambridge. Edited by L. Radzlnov/ioz and J.n. Cecil Tumor. 









A mass of informative material has boon colloctod relating to all tho countries 
•whose representatives replied to tho Chairman* 8 Questionnaire* Thoso roplios have 
been grouped togethor undor oaoh separate question* with one exception, that of 
Belgium, where, for reasons of olarity it has been thought advisable to soparato tho 
two replies* The whole document is known as "Answers to Questionnaire of 28 April, 
1942". (D.la and b)* 

Tho next meeting was held at the Polish Institute on 15 July, 1942* After a 
general discussion of the problems arising out of the Questionnaire, three sub-oomndttees 
were set up (D.2)» (l) Under the Chairmanship of Dr do Baer, with Monsieur Burnay, 

Professor Glaser and Professor Lauterpaoht, with the following terms of rofereneo* 

"To examine and state (a) The scope and meaning of the conception of War Crimes* 

(b) The extent to whioh the punishment of War Crimes oan be achieved by means of 
application of national laws, including military law and by means of national 
jurisdictions both military and non-military. (o) What way crimes can bo dealt 
with in one of these ways". (2) Under the Chairmanship of Dr do Moor, with 
Professor Goodhart and Professor Lauterpaoht, to investigate tho question of the 
Defenoo of Superior Orders. (3) Monsieur Vlaitsoh and Dr Benes, to roport on the 
rules as to "Extradition". 

A Momorardum was presented by Professor H. Lautorpaoht on Punishment of War 
Crimes (D*3). A Draft Interim Report, framed by Sir Arnold MoNair, was adopted 
at this meeting (D.4). 

Dr de Baer's Sub-Committee. On 24 August, 1942, Dr do Boer framed a Note 
whioh was sent to tho membors of his sub-oommitteo (W.5) relating to tho first part 
of the terms of references assignod to his sub-committee (Tho soope and moaning of 
the conception of War Crimes, D.2) asking the members to comment thereon. Material 
has been sent in by Dr de Baer (D*5), Professor Glaser (D*6) and by Professor Lau to rpa oht 
(D.7). While the above-mentioned investigations refer specially to tho first part 
of the reference assigned to Dr de Baer*s Committee, another investigation has been 
undertaken with the view of obtaining additional information on the subject defined 
by (b) of the terms of reference assigned to Dr do Baor*s Committee, i.e., "Tho extent 
to whioh the punishnent of War Crimes oan be achieved by means of application of 
national laws, including military law and by means of national jurisdiction both 
military and non-military" (D.2). Aooordlngly Dr de Baor framed a second Note (W,6, 

22 Ootobor, 1942) whioh was distributed to members of the Commission, and roplios 
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were received from: Dr de Baer (D.8), Monsieur Simon (D.9), Professor Lauterpaoht 
(D t 10), Dr Benes (D.ll), Dr de Moor (D.12), Monsieur Bodson,(D.13), Professor Glaser 
(D.14), Mr Stabell, (D.15), and by Monsieur Stavropoulos (D.15a). 

Dr de Moor* s Sub-Committee . On 19 August, 1942, Dr de Moor framed a Note 
(W.4, 24 August, 1942) wWLoh was sent to the members of the Commission. The replies 
were received from: Dr de Baer (D.1S) from Monsieur Tsohoffen (D.17), Professor 
Gocdhart (D.18), Professor Glaser (D.19), Mr Aulie (D.20), Monsieur Bodson (D.21), 

Dr Benes (D.22), Professor Lauterpaoht (D*23), Monsieur Simon (D.24), Monsieur 
Stavropoulos (D.25) Dr de Moor (D.26)« 

Dr ^rijes* Report on the Extradition of War Criminals (F.l) will be found 
immediately after the material submitted by Dr de Moor’s Sub-Committee. 

The Chairman of the Committee, Sir Arnold McNair, oo-ordinated the whole of 
the material and added a oovering Note (D.27). 

This Report was submitted to a full meeting of the Commission whioh was held in 
London on 29 July, 1943. At this meeting the Report was adopted, and it was 
unanimously resolved that it should be remitted to the appropriate authority of eaoh 
Gt the Allied Governments. 
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CONFIDENTIAL* NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


REPORT 


COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


The Committee consists of the following *- 

All the members of the Commission and oort&in co-opted members* 

Its terms of reference are as follows 

To investigate and report upon Rules and Procedure relating to 
Punishnent of Crimes committed in the Course of and Incidental 
to the present War. 

This Report oonsists of the following parts t- 

A. Note by the Chairman* 

B. Interim Resolutions adopted by the Committee on 15 July, 1942. 

C. Chairman's Questionnaire of 28 April, 1942 and answers thereto. 

D. Memorandum by Professor H. Lauterpacht to which particular 

attention is drawn* 

E. Dr de Baer's Sub-Committee* 

(i) Questionnaire of 22 October, 1942 on National Law and 
Jurisdictions and Replies: 

(ii) Questionnaire of 24 October, 1942, on the Meaning and 
Scope of War Crimes, eto., and Replios. 

F. Dr do Moor's Sub-Coniaitteei the Defenco of Superior Orders. 

G* Dr V, Bonos and M* Vlaitoh* Extradition. 

H. Comments on the Chairman's Note by Dr do Baor, Dr do Moor, 
Monsieur Bodson, and Dr Glaser. 


t 


A. NOTE BY THE CHAIRMAN 


(a) Introductory . My oolleagues and I have found that sinoe the appointment 
of the Committee we have become so immersed in various aspeots of the war effort 
that it has not been possible for us to hold the number of meetings that would be 
required for the purpose of preparing and agreeing upon a comprehensive Report 
upon the whole scope of the matters remitted to us. Our work has, however, led 

to the production of certain materials whioh are, in my humble judgment, not without 
value in the solution of some of the difficult problems surrounding what is 
popularly known as the Punishment of War Crimes, and it seems to us worth while 
to make a selection of those materials and put it at the disposal of those whom it 
may concern. 1 must, however, make it clear that we are not colleotively 
responsible for the documents attached, and that I alone am responsible for this 
Note# 

(b) Alternative Bases of National Criminal Jurisdiction . Among the many 
alternative principles upon whioh different States base their criminal jurisdiction 
the principal are the fol lowing i 

(l) the locus of the crime, that is, the territorial prinoiplei 

(ii) the nationality of the criminal : 

(iii) injury to tho State: 

(iv) injury to a national of the State. 

I wish to attempt an assessment of tho extent to which the United Nations oan 
by means of existing laws and juris dictions deal with the crimes oommltted against 
them and their nationals, once they oan lay hands upon the criminals. 

(i) The territorial principle . All of the European United Nations and China 

and the United States of America aocept the territorial principle and oan try and 
punish aots oonmitted on their territory whioh are made criminal by their respective 
legal systems. Most, if not all, of the aforesaid States include within the 
territorial principle oriraes oonmitted or taking offeot upon their ships, public or 
private . 

(ii) Iho nationality of the orlmlnal . Tho following oan try and punish aots 
oommltted abroad by thoir own nationals whioh are criminal by their respective legal 
systems . 
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Be Igium 

China (subject to unimportant qualifications) 


Czechoslovakia 


France 


Great Britain So far as relevant for present purposes, 

* only treason, murder, manslaughter, piraoy 
and offenoe6 under the Treachery Aot, 1940. 

Greece 

Holl and 

Lux embourg 

ITo.nray 

Polan d 

Russi a As regards "sooially-dangerous" aots. 

Yug oslavia 

United States of America Extraterritorial treason is made 
~ punishable by Federal legislation 

and by the law of most of the States. 

(iii) Injury to the State . The foilwing can try and punish orimes committed 
abroad by foreigners against the security or integrity of the State exeroising 


jurisdictions - 


Belgiisn 

China 


Czechoslovakia 


France 


Greeoe 


Holland 


Luxem bourg 

Norway 

P oland 

Yugosl a via 

Great Britain and the United States of Amerioa stand almost alone in not 
claiming jurisdiction over foreigners in resceot of acts committed abroad against 
their security or integrity. 


v# 
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(iv) Injury to Nationals . The following oan try and punish orimes oonunitted 
abroad by nationals or foreigners against nationals of the State exercising jurisdiction!* 

Belgium , when the orimlnal is a Belgian national. 

Poland , whether the criminal is a Polish or a foreign national. 

Gruooo 

In the light of the foregoing summary (in the compilation of which I am greatly 
indebted to the very valuable volume of the series entitled Researoh in International 
Law , published under the auspices of the Faculty of the Harvard Law Sohool and dealing 
(inter alia ) with "Jurisdiction with respect to Crime", also published as a Supplement 
to the American Journal of International Law , vol. 29 (1935), it is submitted that, 
subject to what follows as to the Defence of Superior Orders, the vast majority of 
the crimes committed by enemy officials and members Of enemy armed foroes within 
United Nations territory are within the jurisdiction of the oourts of the United 
Nations - that is to say, are oognizable by existing oourts and under existing law. 
Undoubtedly many atrooious acts have been committed by enemy nationals within enemy 
territory whose ordinary description does not appear in the orlminal terminology of 
States, for instance, removal to concentration oamps, mass deportations, measures of 
raoial segregation, forcing the population to take part in military operations. 

But it is believed that most of these aots involve elements, e.g, murder, infliotion 
•f grievous bodily harm, wrongful imprisonment, robbery with violenee, theft, etc., 
which bring them within the scope of orimes reoognized by national laws. Moreover, 
there are other atrooious acts committed by members of enemy armed foroes in 
oonneotion with the oonduot of hostilities, suoh as maltreatment or murder of 
prisoners of war, refusal of quarter, foroing civilians to take part in military 
operations, bombing or maohino -gunning of civilian population for the sole purpose 
of terrorization (as in the case of Rotterdam), whioh International Law authorises 
the oommanders of United Nations foroes to punish as offenoes against the laws of war 
wherever they may bo committed. 

(o) The Question of Creating an International Criminal Court 
In these oiroumstancos, a primary question oalling for deoision by tho United 
Nations is whether they should be oontent with the punishment of the vast majority 
of criminal aots perpetrated by enemy nationals by resorting to existing laws and 
tribunals, or whether for tho sake of a somewhat theoretical universality thoy 


should oreate do novo for this an International Criminal Court and an International 
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Criminal Code. Conflicting opinions exist upon this question, and I am conscious 
that some of my colleagues for whose learning and opinions I have very great respeot, 
do not share my view. 

My personal submission is that there are powerful argunents against attempting 
to create an International Criminal Court and an International Criminal Code to be 
administered by it: 

(i) that it is not practicable, having regard to the pre-oooupation of the 

Governments of the United Nations with the proseoutinn of the war and to the 

importance of trial and punishment taking place with the utmost speod after the 

signing of the Armistioe and before the conclusion of peace t 

(ii) that such an International Criminal Court would in substance be an 

Inter-United Nations Court and oould not be a truly international tribunal beoause 

the assent of the enemy Powers to its creation oould only be obtained by ooeroion 

and it is almost inconceivable that they oould be represented upon it, and beoauso 

it is unlikely that the neutral Powers would be willing to beoome parties to its 

« 

oreationi 

(iii) that the jurisdiction of such a Court would bo exposed as regards 
some of the offences brought before it to the objection that they aro being dealt 
with under an ex post faoto oode of law, for without the creation of a oode of law 
serious gaps would be found to exist in the provisions of International Law relating 
to orin»s committed in the course of and inoidontal to the conduct of war* 

(iv) tho practical difficulties as to the execution of punishments imposed 
are considerable. 

(I am not dealing with tho general question of the establishment of an 
International Criminal Court as a permanent international institution. Upon that 
problem there exists a considerable literature, which is referred to in Opponheim, 
International Law , (6th ed.) vol.ii, p. 459, note 1.) 

Nor does it soem praotioable for the United Nations to delegate tho existing 
national jurisdiction of thoir Courts to an Intor-Unitod Nations Tribunal which 
would try each aooused porson according to tho law of tho United Nation against 
whioh he was allogod to have offended* tho constitutional objections to such a 
oourse appoar to bo insuporablo. 
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The difficulties arising in connection with the Defence of Superior Orders 
are referred to both in the Replies to the Questionnaire issued by Dr de Moor's 
Sub-Committee and in Professor Lauterpacht's Memorandum* Here, all that need be 
said is that they are no less serious in the case of an international tribunal than 
they are in the case of most national tribunals. If they are to te solved by 
frankly retroactive legislation, that oan be done nationally more easily than it 
can be done internationally. 

(d) War Crimes . The scope of this expression and the types of orime which 
the United Nations should attempt to punish are discussed in pp.5 - 11 of 
Professor Lauterpacht's Memorandum. 

(e) Defenoe of S uperior Or ders . I draw attention to the discussion of this 
matter on pp. 39 - 46 of Professor Lauterpacht's Memorandum and to the Replies to 
the Questionnaire issued by Dr do Moor's Sub-Committee. 

(f) Extradition f r om Neutral States . This matter is discussed in the Report 

by Dr V. Benes and on pp. 33-38 of Professor Lauterpacht's Memorandum. 

At the end of the Report will be found comments on my Note which have been 
provided by four of my colleagues. 


ARNOLD D. MoNAIR . 


f 

i 

I 
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B. Interim Resolutions adopted by the Committee on 15 July, 1942. 


1. International Criminal Court 

While most of us bolievo that the time is ripe for the establishment of a 
Permanent International Criminal Court, we all hold the provisional view that a 
very large percentage of the crimes which have been and will be committed 
inoidental to and in the oourso of the present war (which for the present we shall 
merely refer to as "war orlmos”) oan be punished by moans of the jurisdiction of 
the municipal courts of the Allied Powers, both oivil and military. 

2, The Armistioo 

We recommend thati 

(a) the Amistioe should contain appropriate stipulations for the handing 
over for trial of persons aooused of war crimes, or speoified or to be specified 
by name or by categories, suoh as the members of suoh a unit operating in suoh a 
distriot at suoh a time) and 

(b) the Allied Powers should intimate on the signing of the Armistioo that, 
in addition to the application of any other measures, they will refuse to sign a 
Poaoe unless and until there has been substantial performance of this stipulation 
contained in the Armistioo* 

3* Surrender by Neutral Statos 

We recommend that: 

In the near future the Allied Powers should indicate, through the appropriate 


4 


ohannels, to neutral Governments the desirability of exoroising oaro to avoid 
the reception on their territory of persons likely to bo aoousod of war crimes, 
particularly in view of tho largo number of orimos now boing oonmittod. 
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CONFIDENTIAL 


28 April, 1942. 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMIT 3EE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER. 


COMMITTEE UPON RULES AND PROCEDURE RELATING 
TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE 
OF AND INCIDENTAL TO THE PRESENT WAR. 


QUESTIONNAIRE. 


A, What primes should the Committee deal with ? 

(i) Crimes committed by members of Enemy Forces: 

(a) upon the persons of members of Allied Forces anywhere: 

(b) upon the persons of Civilians in Allied Countries or elsewhere: 

(c) in relation to Allied State Property: 

(d) in relation to the Private Proporty of members of Allied Forces 
or of Allied Civilians: 

(e) at sea: 

(f) from the air: 

(ii) Crimes committed by Enemy Police or other civilian authorities of the 
kinds (a) (b) (o) and (d) above-mentioned. 

(iii) Crimes committed by non-enemy nationals such as the nationals of 
countries occupied by the enemy who have supported the enemy. 

Will members of the Committee please add to or 

amend this classification? 


Shall we limit our enquiry to acts done since the invasion of Poland by 
Germany in August 1S39, or shall we go further baok? If so, how far baok? 
Upon what basis can iurisdiction over pre-war primes be founded except that 


of the State upon whose territory or against whose inte; 


the crime was 


committed? 


fl c 
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C* What system of law should be adopted in the ease of eaoh of the categories 


of crime above-mentioned? 


To which classes of crime would the following systems of law be most 
appropriate? 

(i) the military law of the Allied State to whioh the viotim or the 
property belongs* 

(ii) the ordinary oriminal law of that Allied State* 

(iii) the provisions af the Regulations ooneerned with the laws and 

customs of war annexed to Hague Convention IV ("Hague Regulations") 
and other international instruments suoh as the Gas Protocol of 
1925, the Geneva Conventions of 1929 concerning siok and wounded 
and prisoners of war* the London Protoool of 1926 relating to 
operations by submarines. 

And (iv) what system of law should apply where the victims belong to two or 
more Allied States) 


C being determined, what should be the tribunals and the procedure ? 

There appear to be two rays of dealing with this matters 
(i) to resort to existing tribunals so far as they have jurisdiction; 
for instance, would the ordinary military courts and the ordinary 
municipal criminal courts of the Allied Powers have adequate 
jurisdiction to deal with the majority of orimes committed by 
enemy persons and their adherents? 

Is it dosirable to create a special court to deal with the 
residue of crimes over whioh the above-mentioned courts would not 
have jurisdiction? 

(ii) to create ad hoc an international oriminal oourt to deal with all 

crimes except those committed by Allied nationals who arc quislings, 


traitors, etc. . 


If an international criminal court is to be created, ought the .1udge3 to 


oonsiat of . 

(i) Allied nationals only 

(ii) Allied and neutral nationals 

(iii) Allied, neutral and enemy nationals? 

(iv) Is there any prospeot of such a oourt being constituted yd thin 
a reasonable time after the cessation of hostilities? 

(v) Is there any prospeot of neutral Governments allowing their 
nationals to act as judges? 


What do you think of inviting neutral nationals to attend Allied oourts as 


observers - Offioers of the Navy, Army and Air Forces in the oase of militar 


courts and Judges in the oase of civilian courts? 

(There is an analogy for this in the oase of Turkish Courts for a 
limited period after the abolition of the Consular Courts by the Treaty 
•f Lausanne in 1924). 


What State or authority should oonduot the prosecution and produce the 


evidence? 


What State or authority should be responsible for custody of the aooused 


ending trial, and punishment of those convicted? 


Should the Allied Powers be urged to stipulate in the Armistice terms for 


the handing over of alleged criminals? 


What steps can and should be taken to procure the extradition of persons 


aooused who may have found refuge in neutral countries? 


Ought wo to recommend the Allied Governments to warn neutral countries 
to tako oare not to admit any persons suspected of having committed any 
offences arising out of and incidental to the war, and to expel those whe 
enter unlawfully. 
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K. What is your opinion of the following; defenoes i- 

(i) defence of superior orders i 

(ii) immunity of the Head of a State and of other State officials. 

L, Would it be useful if the Committee prepared a statement of the rights and 
duties of a military occupant in regard to the oivillan inhabitants, showing 
the extent to which their obedienoe to his laws oan be demanded? 

U, Do you agree that we should oonfine our examination to oriminal aots for 
whioh responsibility oan be fixed upon individuals and not attempt to deal 
with illegal acts by States, auoh as the waging of aggressive war in breach 
of treaty? 

N* Whioh Governments have already published during the present war documents 
relating to crimes committed by the enemy? 


I 



Sifci! 


D. U 


INTERN AT TONAL COMMISSION 


PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE CONCERNED WITH CRUES AGAINST INTERNATIONAL PUBLIC ORDER 


COMMITTEE UPON RULES AND PROCEDURE RELATING 
TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE 
OF AND H;C IDFHTAL TO THE PRESENT WAR. 


Answers to Questionnaire of 28 April, 1942. 


BELGIUM 


I doubt whether a olaesifioation such as is attempted is 
practical, at least at the outset. To start with I should rather 
favour a general and inclusive description, such as "All Crimes 
or offenoes committed in connection with or under the shield of 
war operations or of the oooupation of foreign territory, hy members 
of enemy forces or enemy police, or by enemy officials or enemy 
nationals, which the existing reoognised laws of war or oooupation 
do not justify" . 

The suggested description excludes crimes ooniaitted by non- 
enemy nationals. Each country has the necessary means in hand to 
deal with Its orn nationals. In the oourse of discussions, 
divisions and distinction will inevitably be suggested. They should 
in my opinion be taken note of, with a view to later determining not 
what Crimes our Committoo should deal with, but what crimes are 
punishable under this or that law. 
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CZECHOSLOVAKIA (i) The Committee should deal with war orimes of members of 

Enomy Forces against the persons of Allied Forces oommittod either 
on the territory of tho oocupied states or on the territory of the 
Axis (a). 

In regard to tho faot that war has oeased to be a oonfliot of 
armies - as it was in tho past - but has beoome through its total 
ooncoption a oonfliot of all inhabitants of ono state against all 
those of another state very numerous orimes are being committed also 
against tho Civilians in the Allied countries. Most of these orimes 
are ordinary crimes liable to punishment in aooordanoe with the 
oriminal lav; of the particular countries and only a comparatively 
small number cf crimes can be considered solely in tho light of the 
Hague Conventions. On the other hand the number of acts in respect 
of Civilians whioh must be considered as not in accordance with the 
civilized oonduot of warfare has tremendously increased. Therefore 
• it will be necessary to analyse all forms of oriminal acts against 

the civilian population committed either on tho territory of the 
oooupied state (for instanoo denationalisation, concentration camps 
eto) or on the territory of the Enemy (deportations, foroed labour 
etc.) (b) 



| 


\ 
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Taking into account the serious encroachmonts upon the eoonomio 
life cf the occupied countries suoh as mass confiscation of state 
and private property, confiscation of all Jewish property - all in 
flagrant contradiction with the regulations of the Hague Convention - 
it will also be nooessary to deal with crimes in relation to Allied 
state and private property (c,d,). 

It will also bo necessary to deal with crimes committed at 
sea and from tho air; a3 far as the lattor are concorned it will 
be nocossary to supplement tho present regulations which from the 
modem point of view are very incomplete and inadequate (e,f,). 
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(ii) It v/ill be necessary to deal with crimes committed also 
by Enomy Police or other civil authorities (suoh as Enemy uniformed 
oivll formations, for instanoo tho German S.A. , tho Gestapo., eto.) 







CZECHOSLOVAKIA 


(i) The Committee should deal with war -orimes of members of 
Enomy Forces against the persons of Allied Forces committed either 
on the territory of tho oocupied states or on tho territory of the 
Axis (a). 

In regard to tho faot that war has ceased to be a confliot of 
armies - as it was in tho past - but has beoome through its total 
ocnooption a confliot of all inhabitants of one state against all 
those of another state vory numerous orimes are being committed also 
against the Civilians in tho Allied countries* Most of these orimes 
are ordinary crimes liable to punishment in accordance with the 
criminal law of the particular countries and only a comparatively 
small nxsaoor cf crimes can be considered solely in the light of the 
Hague Conventions. On the other hand the number of acts in respect 
of Civilians v/hioh must be oonsidered as not in accordance with the 
civilized conduct of warfare has tremondously increased. Therefore 
it will be neoossary to analyse all forms of criminal acts against 
the civilian population oommitted either on tho territory of tho 
occupied state (for instonoo denationalisation, concentration oamps 
eto) or on the territory of the Enemy (deportations, forced labour 
etc.) (b) 

Taking into account the serious encroachmonts upon the eoonomio 
life cf the occupied oovntries such as mass confiscation of state 
and private property, confiscation of all Jewish property - all in 
flagrant contradiction with the regulations of the Hogue Convention - 
it will also bo nocossnry to deal with crimes in relation to Allied 
state and private property (o,d,). 

It v/ill also bo necessary to deal with crimes oommitted at 
sea and from tho nirj a3 far as the lattor are concerned it will 
be nocossary to supplement tho present regulations which from the 
modem point of view are vory incomplete and inadequate (e,f,)» 

(ii) It v/ill be neoessary to deal v/ith crimes committed also 
by Enomy Police or other civil authorities (such as Enemy uniformed 
oivll formations, for instanoo tho Gorman S.A., tho Gestapo., eto.) 


» 
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(iii) One of the most important oonditions of the success of I 

any attempt to punish war oriminals will be the greatest possible 
limitation of the soope of international oriminal jurisdiction* 

For this reason - not to speak of other reasons of fundamental 
importance - one oannot recommend that orimes committed by non- 
enemy nationals should be the theme for the deliberations of the 
Committee. The question of the so-oalled Quislings - national 
traitors - oannot be put into connection with the question of the 
punishment of war criminals* Even if a very considerable limitation 
of State sovereignty were attained after this war (it can be expected 
that it will be limited first of all to eoonomio questions, to a 
lesser degree to political and military ones), it can hardly be 
expected that any state would - in the realm of oriminal law - give 
up its right to jurisdiction over its own oitizons for orimes 
committed against their own legal government and their duties of 
loyal oitizons* 

Suoh procedure oould not be justified from tho material point 
of view either. The punishment of Quislings will be a quostion of 
a purely doraestio character and international justioo - if it were 
altogether possible - would hardly correspond to present needs whioh 
in various states oooupied by the onomy will be entirely different. 

But it may appear necessary - arid this can be embodied in an 
international agreement - to conoludo a speoial agreement of all 
Allied States concerning the extradition of Quislings whioh would 
enter into foroe along with the signing of tho Armistioe. Noedless 

\\ 

to say, a speedy solution of this problem will bo neoessary in the ■ 
interest of the paoifioation of Europe. The protection and thB 
sheltering of thoso who in the oourso of tho war collaborated with : 

the enomy of their legal Government would be - as a means of power 
politios - r. souroe of unrest and new wars. 
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Nous proposons de rApondre affirmativement aux questions sous A* 

(i) - a - f - et A.(ii) 

Quant A la question A. (iii), il nous ^emblerait utile, en 
effet, que les orimes visAs sous oe point fissent l'objet d’une 
sanotion uniforme dans tous les pays allies. Cheque nation alliAe 
devrait oependant oonserver le droit et assumer le devoir de juger 
ses propres nationaux. Cheque nation alliAe obtiendrait de tous 
les autres allies, sur sa simple demands, 1’ extradition de ses 
ressortissants aoousAs d’avoir oommis les orimes vises sous A*(iii). 

Nous sugg^rons d’ajouter un nouvoau paragraphs (iv) au titre 
A., qui serait ainsi libellA. - "Crimes committed by enemy authorities 
upon the persons of Civilians or of members of the Allied Foroes, on 
acoount of their religion or so-oalled raoial origin." 

Les Allemands ont, on effet, 1* habitude de justifier d’avanoe 
les orimes qu’ils se proposent de oommettre, par la proclamation 
d’une "loi" les autorisant A aoeomplir certains aotes. 

Bien que les conventions de La Hayo interdisent, d’une fapon 
generale , a l'autorito oooupante, d’imposer aux pays temporairement 
oooupAs la legislation du vainqueur, les Allemandes ont introduit 
partout, soit direotement, soit par le truohement de prAtendus 
gouvernements A leur solde la legislation dite "raoiale" dont 
1* application les a conduits A oommettre des orimes parti ouliArement 
odieux oontre les ressortissants alliAs de religion juive ou dont 
les ascendants jusqu’au troisieme degrA adhAraient a cotte religion* 

Sous l’empire do cette "legislation", les Juifs, perdent leur 
nationalite et les droits et privileges qui on resultant. Us 
sent transformes en apatrides d •une nouvollo espeoe* et les Allemands 
s’arrogent le droit de les persoouter d’uno maniero parti ouliArement 
brutale. 

II oonvient non soulomont do punir les crimes commie sous le 
pretexts do oette pretonduo legislation, mais encore do flAtrir le 
prooedd qui consists d legaliser d ’ avanco l’acto oriminel qu'on 
e’approto A perpetror par la proclamation d’une loi AdiotAe A'oet 
effet. Co but nous semble pouvoir e'tro attoint par l’ndjonotion A 
la listo du Professeur McNair do la olauso proposeo plus h&ut. 
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GREECE The Committee should deal only with the orimes mentioned in 

paragraphs (l) and (II ). Crimes of paragraph (ill) might perhaps 
he left to the disoretion of eaoh country oonoerned. 

HOLLAND I quite agree with those mentioned under i) and 2). These 

oome all under our subjeot. 

With those mentioned under 5), however, the problem is 
different) the national (non enemy) criminals. Quislings and 
traitors, will have to be punished, in principle, by their national 
judges* 

National 

A a* It seems advisable to make here already at the outset 
some other general remarks whioh have also a bearing on the following 
points) 

In my opinion non-onemy nationals to whom in the Norwegian 
way must be reokoned Quislings and all non-onemy military and oivil 
persons, who by any means, overtly or in a concealed way, gave 
eoonomloal, intellectual or other assistance to the enemy, as well as 
enemy-nationals who committed orimes or were made prisoner on the 
own territory of an Allied State (also here military as well as oivil 
persons) will have to be brought for trial before the national judges 
of that territory. Military persons in general before the ordinary 
Courts Martial, and oivilians, and military persons in more diffioult 
oasos, aooording to the direction of the Publio Proseoutor, before 
a mixed oivil ion-military Court of that oountry, whioh will have 
the same oorapotenoy as a Court Martial but nd.th more juridloal 
sohooling and experience, and without appeal* This gives the 
advantage of a quiok and speedy hearing) but at the same time the 
oertainty of the conscientiousness and justioo required and of the 
maintenance of the highest prlnoiplosof a fair jurisdiction. 
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Internatl onrd 

A b. There remain to be tried ir.te matlonal ly t 
1* enemy civilian and military persons who committed orimes on 
more than one national territory} 

2* enemy civilian and military persons who have to be extradited* 

As to the more normal and less oomplioated orimes of suoh 
military persons I suggest that mixed* i.e. inter-allied oourts 
martial be oampetent* judging each oase on the base of the law of 
the country where eaoh respective orime has been committed* As to 
the more oomplioated orimes of suoh military persons* and the orimes 
of civilians* an Interallied High Court of Justice (at the seme 
time for military and civilian oases) will have to be oompetent* 

The Publio Prosecutor of that Court may judge whioh oases against 
military persons he wants to bring before that Court, and the oom- 
petenoe of his Court will prevail on that of all other Courts* 

This Court will have to be composed of Allied Judges* and have a 
great many Chambers (Departments) with Vioe-Pro aidants* having a 
oomplete oommand of the language of the country of the criminals 
who are being brought before him. 


LOKBMB0DRG The Committee should deal witht 

1. Crimes committed by membors of Bnemy Foroest 

(a) upon the persons of membors of Allied Fcroes anywhere i 

(b) upon the persons of Civilians in Allied Countries or 
elsewhere: 

(o) in relation to Allied State Property: 

(d) in relation to the Private Property of members of Allied 
Foroes or of Allied Civilians! 

(e) at seat 

(f) from the air* 

li. Crimes committed by Enemy Polioe and other olvilian authorities 
or individual enemy civilians in the cases a-d, above mentioned. 
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NORWAY (O ( ft ) Yos * 

(b) It is suggested that the Committee should deal with 
orimes committed by members of enemy forces upon the persons of 
civilians -wherever they are oommitted, except when committed inside 
enemy territory upon the persons of enemy subjeots. 

(o) Yes. 

(d) Crimes in relation to Private Property, exoept when this 
belongs to enemy subjeots. 

(e) Yes. 

(f) Yes. 

(ii) Yes 

(ill) It is suggested that the Committee should disouss these oases, 
but it may be found expedient to have them treated in a speoial way* 
It is submitted that it might be desirable also to disouss the 
prooedure to be adopted in oases of orimes committed by members of 
the Allied Faroes. 

POLAND The Committee should deal v/ith all the orimes enumerated i, 

ii, and ill, since all of them in fact fall into the category of 
orimes whioh concern our Committee. 


V 





JUGOSLAVIA Ad.l.In my opinion the Committee should deal with the following 

war orimes. 

As proposed in the questionnaire. 

Ad.b. Upon the civilian persons of Allied nationality anywhere. 
Ad.o. As proposed in the questionnaire. 

Ad.d. In relation to the private property of members of the Allied 
- foroes and Allied oivilians. 

Ad.e. As proposed in the Questionnaire. 

Ad.f, As proposed in the questionnaire. 

Ad.ll.Crimes committed both by the enemy polioo and other oivilian 
authorities. 


h 



Ad .111. In my opinion suoh trial should be left to the exoluslve 
competency of the respective countries. 
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BELGIUM (l) Technically war operations began with the Invasion of Poland* 

It would however seem injust not to recognize that, apart from the 
teohnioal stamp, the German invasion and oooupation of Toheoo- 
slovakia in exoess of the terms agreed upon was analogous to a war 
operation and enemy occupation* There would I think be narrowness 
and injustice in excluding them on principle* 

(2) Is that not enough? 


CZECHOSLOVAKIA (See Memorandum already circulated) 

We must start from the assumption that it is neoessary to 
limit as far as possible the soope of international jurisdiction* 

Cases that can be prosecuted by domestic courts and aooording to 
domestic law should be excluded. Thiis it oan be assumed that the 
most important basis for jurisdiction over pre-war orimes is the 
orlminal law of the country concerned* 

As far as orimes which do not oome under the national 
jurisdiction are concerned we must realise that the Hague convention «• 
being only a oodification of ous tomary law - is very incomplete from 
the point of view ’.f original law. Strioto iure it oannot be 
considered as a basis for the punishment of war criminals whioh 
would exolude objections based on the principle "nullum orimem 
sine lege". Consequently it is obvious that it will be neoessary 
to aooept retro-active provisions of a orlminal character. On 
the other hand the basis for the prosecution of war criminals end the 
punishment of war orimes must be broader. This, in my opinion, 

Again will have to be founded on international ous tomary law and it 
will be the duty of the Connittee to contribute by its work to a 
new codification of these principles which at present are reoognized 
by all tho oivilizod' states of the world. To accept the Hague 
Convention as tho solo basis for the punishment of war crimes would , 


t 
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i 
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be a very inccmplete attempt at the solution of a problem whioh 
must be dealt •wit!'', more thoroughly and with a certain amount of 
vision as to the future development of international law. 

FRANOB A notre avis l f enquete de la Commission ne devrait pas se 

borner aux orimes oommis depuis 1* invasion de la Pologne, mais 
see investigations devraient oonunenoer & partir de l'oooupation 
de l’Autr’iohe ou au moins de la Tch!oo-Slovaquie. j 

J 

II ser&it souhaitable, a notre avis, que le Comaission j 

» 

j 

adopts t e principe que le Reioh se trouve virtuellement en guerre 
oontre le monde oivilis! depuis l’avdnement du national-sooialisme. 

Les Allemands oux-memes ont d’ailleurs d!fini la situation 
oons!outive a oet dvdneinent oomme la periods de la "guerre blanche” • 

II semble au surplus confirm! par l’expdrienoe rdoente que l’emploi 
effectif de la violence n'est pas une oondition essentielle pour 
qu : il y ait "guerre" au sens donn! a oe mot par la littlrature et 
la pratique allemande. Les armes ne sont, selon oetto conception, 
que le dernier moyen utilise, lorsque les autre s - terreur, 
propaganda, menaoes, etc. - no produisent pas l'effet souhait!. 

Ainsi l’oooupation de l'Autriohe, du pays suddte, de la Toh!oo- 
Slovaquie, de 1’Alba.nie, de Kernel, etc, sont de vdritables aotes 
de quer"P, lew but evident !tant, de permettre aux arm!es 
allemandes de partir a l’assaut des positions prinoipales alli!es 
d’un glacis a vance leur assorant une position a tat! gi que favorable. 

Que les Allies aient sanotionn! au moins tacitement et un 
apparenoe une partie de oes aotes ne change rien a oet etat de 

m 

choses, car r/otant pas pr!par!s pour la guerre par les armes. 

Us dtaiont ;Ju3tifi!s d surseolr temporairement a l’dxdoution de 

leur devoir, resultant du droit des gens nouveau dtabli depuis 1918, 

et qui oonsisto a s’opposer a toute modification violente du statu 
■ 

quo et lo oas eohlant d le reoablir. 

Consid!r!o s^us oet angle, l’oooupation de l’Autriche, de la 
Toh!oo-S)cvaquie r.to, dcit etre envisagde oomme l’oooupation 
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temporaire d'un pays en guerre pap les foroes enneraies. Les aotes 
oommis par la pulssanoe oooupante et par ses ressortissants devront 
dono etra jugls selon las conventions Internationales relatives A 
l'Atat da guerre et, la oas Aohlant, salon les rdgles nouvelles 
adoptAes par les Allies. 

La repression das orimas oorcnis avant le dAbut da la guerre 
par les armes se justifie par la definition da la "guerre blanohe" 
indiqule plus haut. Les Allies ne pourront oapendant pas juger 
les orimes oommis par les autorit^s allemandes sur le territolre 
allemand, sauf si la viotime eat un ressortissant alliA ou neutre. 


GREECE 


The inquiry of the Committee should be limited to acts 
oommitted sinoe the invasion ef Poland. It would be extremely 
difficult to apply any international or inter-allied jurisdiction 
to earlier aots. 


HOLLAND 


We have to go baok in eaoh oaee to the invasion of Austria. 

It may even be better to go still further baok. 

Jurisdiction then in eaoh oase can be based on the pre-war-law 
of the State on the territory or against the integrity of which the 
orimo has been oommitted. 


LUXEMBOURG 


The enquiry should be limited to aots done sinoe Uunioh 
(Sept. 38). Jurisdiction oan be based on the Hague and other 
international regulations and on Cteohoslovakian law for every- 
thing whioh happened from Munioh till the aggression on Poland. 


NORWAY 


It is suggested that the enquiry should be limited to aots 
oommitted sinoe the invasion of Poland by Germany in August, 1939. 
The Norwegian authorities are considering a plan whereby most war 
orimo s will have to be dealt with by the national courts of the 
oountry whore the orimes were oommitted or whoso nationals were 
viotims of the orimes. Under this sohsme only exceptional oases 
would have to be committed for trial by international oourts. 


I 


POLAND 


-li- 


lt follows that it should not of neoossity make a great deal of 
difference to the Czeohs If the soope of the enquiry is limited 
as suggested* They would always be able to try orimes, committed 
prior to the outbreak of war, in their own national oourts, where 
also the majority of the orimes committed after that date would 
have to bo tried. 

Furthermore, it seems natural to limit the soope of the enquiry 
to war crimes and this term oannot, in its teohnioal sense, easily 
be construed as also oovoring orimes oonmitted prior to the out- 
break of hostilities. 


I would suggest the following point of view. 

Considering that Hitler has provoked the outbreak of the war, and 
that this war was oarefully prepared in Germany sinoe he took over 
power, and that therefore from the very beginning Hitler’s intention 
was to Invade and oonquer other States, and his whole polloy was 
aimed at this, — it seems right to start the enquiry from the 
time Hitler took over the leadership of Germany, i.e. from 1933. 


JUGOSLAVIA 


In my opinion the enquiries of the Committee should start 
with the oooupation of Czeohslovakia, as I oonsider that in ihis 
oaso as well, the relevant faots are of suoh a nature that as here 
also tho same rule should be taken as in the oase of other oooupied 


countries. 


r 
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BEtGIUM This is one of the most Important and oomplioated questions 

our Committee will have to enquire into* There is no hope of 
ar awe ring it satisfactorily in a reply to a questionnaire to he 
returned within a fortnight's time* 

As provisional short answers to the questionnaire I think 
1°) that tho military law of the Allied States oould only, by its 
nature, be of very limited application indeed to non-nationals* 

One may, however, draw attention to Art* 13, 14 and 16 of the 
Belgian Statute of June 15th, 1699 oomprising Titlel of the Code 
of Military Penal procedure* 

2°) that most of the ordinary oriminal law of the Allied States 
within the territory of whioh offenoes have been oonmitted oould 
be applied whenever the aots incriminated are not covered by the 
laws of war, irrospeotive of whether the authors are soldiers, 
officials or oivillanB. There may be murder, manslaughter, robbery, 
theft, rape, eto*..eto*». oonmitted by soldiers, polioe or other 
officials, or oivilians, whenever a) the elements of these orimes 

cr offenoes aro present and b) no Justification is given by the I 

I 

existing laws of war or of oooupation* { 

I 

Members of armed foroes. Insofar as they aot in exoess or in • 

I 

violation of tho laws of war, and authorities insofar as they aot 
in excess cr in violation of the international rules of oooupatio 
bellioa, might thus bo visitod as ordinary offenders aooording to 
the laws in force In the territory where the offenoe is committed. 

3°) that a nvmbor of offenoes may be doduoed from the provisions 
of international conventions, but they mostly aro not described 
with any precision as individual offenoes or are not made punishable 
by tho said oonvontions* It might be an important part of the 
task to bo assumed by this Commlttoe to work out the data of 
international oonvontions and oustoms into a body of desoriptivo 
international ponal law, and to soo how far ordinary penal laws 
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oould then supply the laok of penal sanotlon and how far it would 
be neoessary to resort to new legislation or conventions to that 
effeot. The principles of non»retroaotivity and of nulla poena 
sine lege will have to be taken into aooount in this respeot. 

1 8 ho ul d like to suggest as a praetioal method that expert 
members of our Committee who are not already overburdened with 
offioial work should be entrusted with the preparation of 
preliminary memoranda to serve as basle for discussions on the 
following subjeotss 

1) to what offenoes, (described under A) and under what oonditLons 
oan the military laws of the Allied States be applied? N.B. This 
enquiry would in faot be one of oomparative law. 

2) to what offences (deseribed under A) and under what oonditions 
oan the ordinary criminal law of the Allied States be applied? 

3) what offenoes oan be deduced from existing International law, 
as it is reoognised by the Allied States and the enemy States? 

Is there any provision for their punishment? What provision 
oould be made for their punishment? 

Depends on the oase. 


CZECHOSLOVAKIA (i.ii. ) In oases subjected to municipal jurisdiction municipal 

law will determine whether military or ordinary oriminal law will 
be adopted. According to Czechoslovak law the Military Code oan 
be qpplied only to members of the Czechoslovak army or suoh persons 
as are under its protection, suoh as fbr instance prisoners of war 
(§128 of bhe law for the Defence of ths State). Only by a speoial 
aot of the Government oan oertaln orimes of civilians come under 
the jurisdiction of military oourts. Thus, it oan bo assuPed 
that in most oasos ordinary oriminal law will be applied. Taking 
into acoount tho experience of the last poaoo settlement it will 
be nocessary for all Allied Governments to find a oommon attitude 
to this problom. 
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(lii) There is no doubt that the Hague Convention IV and other 
international instruments suoh as the Gas Protoool of 1925 eto. 
will have to be the basis for the prosecution of those crimes whioh 
will be subjected to international jurisdiction. As it was pointed 
out, however, it will bo necessary to supplement the provisions of 
the Hague Convention by sanctions and provisions oonoorning 
procedure • 

(iv) Where the victims belong to two or more Allied states 
provisions of the newly oreated international oriminal law will be 
applied. 


FRANCE II est vraisemblablo quo les or lines dont la Commission Studio 

la repression ont ete definis, soit par une des conventions Inter- 
nationales oonolues avant et depuis 1914/18, et dont l'Allemagne 
fut oo-signataire, soit par les prinoipes regissant le droit p4nal 
do tous les pays oivilises. - 

II nous semble souhaitable de pondre oes textes et oes 
prinoipes oorane point do depart pour la oodifioation d'un droit 
penal international, applicable aux or lines de guerre. II s'agirait 
d*interpreter cos textes et prinoipes, et, le cas eoheant d’eiargir 
leur portee par voio d’ interpretation d la lumidre do 1* experience 
do la guerro total o. 

Au point do vue juridique ce procdde semble oorreot. II no 
viole pas le prinoipe de la non retroaotivite des lois penalos, 
oar le nouvoau oodo serait base sur des textes existants et des 
prinoipes universolloment admis, memo en Allemagne avant, et on 
grande partio momo aprds l’avdnoment do l'hitierisme. II permet 
d'autro part de donnor aux juges des indications precises sur les 
faits constitutifs do3 infractions) il faoilite 1’ unite de 
jurisprudence tant au point de vuo do l'inorimination qu'au point 
do vue do la peine, 

Ce prooedo nc conferorait pas a l’aotion dos allies lo 
caraotdro odioux qui o* attache aux aotos unilateraux, surtout lorsquo 
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l’autoritl dont ils Imanent ast i la fois juge et partie. Si la 
solution que nous preconisons Itait adoptlo , les questions posies 
sous (i) - (iii) ne nloessiteraient pas une rlponse sploifique. 

Tous les crimes visls par le questionnaire seraiont, en effet, 
olassls par le code international. 

Dans le oas oontraire, il nous senblerait opportun d'ltabllr 
la olassifioation suivantet 

a) Le oode de justice militaire de l'Etat allil, duquel relive 
la viotime ou les biens dltruits ou endommagls, serait 
appliqul dans los oas prlvus sous A, (i) a - f. 

b) Le droit oommun serait appliqul pour les orimes de droit 
oommun ocmmis par l f ennomi. 

o) Le code de justioe militaire serait appllqul pour los 

orimes prevus sous A. (ii), sauf s‘il s’agit de orimes de 
droit oommun. 

d) Les conventions Internationales Inumlrles sous C. 

(iii) seraient appliqules la oit il y a violation de oes 
conventions, sauf si le crime tombe sous le ooup du oode 
de justice militaire du pays de la victim©. Dans oo oas 
ce dernier dovrait etre appliqul. 

C.(lv) . Au oas ou la victime de 1* infraction a plusieurs i 

i 

national! bos , la loi de l’Etat Idiotant la peine la plus llglre 
devrait etre appliqul. 
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GREECE The military and/or the ordinary oriminal law of the Allied 

State to whi oh the victim or the property belongs should be 
adopted in eaoh of tho categories aooording to the oase or to the 
desires of each Allied State. 

A spooial penal oode, to be drafted, should apply in oases 
whero tho victims bolong to two or more Allied States or where the 
orime is not envisaged by tho lex loou deliotus. This Code should 
not only supplement tho International Agreements such as the Hague 
Regulations otc., 'vhoro thoso are defioiont, but also provide for 
any war orimo. 
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HOLLAND 


My exposition sub A a) helps to answer these questions* 

To non-eneray-nationals belonging to a oertain allied State, and to 
enemy military or civilian persons made prisoner on the territory 
of that state the laws, I, IX and III apply aooordlng to the rulings 
of that State. 

Ad IV a speoial regulation will be neoessary on the basis of 
what has been 3ald about it sub A-a. A solution might form the 
hearing before a mixed allied Court Martial or an international 
Court aooordlng to the laws of the State where or against whioh the 
orimes inf Ho ted with the heaviest punishment, would have been 
committed. 


LOXBUBOORG 


i. Crimes oommitted by members of Enemy foroes (a-f) 

The provisions of the regulations oonoemed with the laws and 
oustoms of war annexed to the Hague Convention IV ("Hague Regulations*) 
and the other international instruments suoh as the Gas Protoool of 
1925, the Geneva Conventions of 1929 concerning siok and wounded and 
prisoners of war, the London Protoool of 1926 relating to operations 
by submarines etc. have to be oonsidered only as laying down general 
principles of the signatory powers whioh thus drew up unmistakably 
the broad lines of the then lawful warfare and the oases enumerated 
by them are only instanoes and do in no way eliminate other more or 
less similar cocoa, whioh ooourod subsequently and whioh had they been 
known would figure evidently in the enunoiative enumeration. 

The penalties of the military law of the allied nation oonoemed 
have to be applied. If no military law exists or does not provide 
a penalty for the crime, the ordinary penal law shall be applied. 

ii. Crimes oommitted by Enemy Polioe and other oivillan authorities 
or individual enemy civilians in the oases a-d above mentioned, 
shall be dealt with aooordlng to ordinary orimlnal law of the Allied 
State on whoso territory the crime has been committed and by the 
German penal law, existing on January tho 1st 1933, if the orime 

has boon committed in Germany. 
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iii. If the victims belong to two or more allisd states the "Parquet 
International" shall hand the oase over to the nation on whose 
territory the most important orime has been committed and shall 
join the other oases, to be taken into account at the same trial* 

If the orimes have all been committed in Germany the 
International Court shall try the caso and apply German law as it 
was in force on the 1st of January 1933. 


(i) Various crimes oommitted in tho theatre of war, suoh as 
oruelty to prisoners of war, sick and wounded, bombing of hospitals 
and hospital ships, looting, wilful destruction, without neoessity, 
of private or public property such as bombing of open towns, abuse 
of the flag of truce, abuse of tho Geneva orcss or similar signs, 
use of poison gas or other methods of warfare forbidden by 
international agreement, the murder of soldiers who have surrendered 
and are unable to defend themselves. 

Aooording to Norwegian law, even when such crimes have been 
oommitted by civilians, so long as they have been oommitted in 
the theatre of war they oan be tried by military courts. 

(ii) All crimes to which tho military lav: of the state 
oonoerned oannot be applied. 

Aoooptod prinoiplos of publio international law will have to 
be taken into consideration in connection with effenoes under 
(i) and (ii) as exonerating porsons for aebions which are generally 
considered as permitted for members of an armed foroe in the oourse 
of operations of war. 

(iii) Those Regulations may bo used on condition that they are 
already incorporated in a penal law whioh is applicable to the oase 
oonoerned. Otherwise, their chief importance will be that of 
modifying the applioation of the ordinary criminal law as mentioned 
under (ii). 

(iv) When nationals of more than one country are affected by 
orimes oommitted by ono person, in tho ordinary way ho should be 




4 . 

\ 

i 

♦ 

f 

i 

- 18 - 

tried by the courts of the various countries oonoerned in turn) 
their different systems of law being applied. 

In such oases it might be expedient to bring the various 
judgments finally before an international orimin&l oourt in order 
that they may be consolidated in one sente noe. 

Certain crimes have taken effect in several countries as a 
result of a centralized plan relating to the oonquest or oooupation 
of Allied countries. It is suggested that orimes of this order 
should be proseouted before an international cr imin al court* 

An international authority would have to deoide whioh oases 
are of a character to warrant their being committed for trial 
before an international oriminal oourt and would also have to 
deoide in whioh of the Allied countries oonoerned the trial should 
be held, the laws of that oountry then being applied* In some 
oases it might be expedient if the tribunal were able to divide a 
oase and have different items tried in different countries. 

It seems to me that in principle the orimes committed in 
oooupied oountries should bo considered from the standpoint of both 
the military and the ordinary oriminal law of the respeotive oountry* 

The international rules /conventions etc,/ should supply the answer 
to the question whether or not the illegality of the respeotive aot 
is exoluded* In other words, whether, according to these rules, 
the respeotive act, illegal by its nature, oould be justified in 
view of the exceptional conditions or oircumstanoes. 

Where the victims belong to two or more Allied States, I 
should like to see the establishment of an international jurisdiction. 

Suoh a oourt would judge the particular orimes from the standpoint 
of the law of the respective oountry and then apply a punishment 
aooording to the system of aooumulatlon or absorption. 
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JUGOSLAVIA 


In my opinion regarding tha importance of reaching a oommon 
view, the present stage of Committee work is not yet of suoh a 
nature that even now my statement on questions raised here should 
be reoommendable. 


D 

BELGIUM Offences committed within the territory of a State might of 

course be tried by the municipal orlminal courts of that State, 
in so far as this would result l) from the applioation of their 
national law and 2) from the laok of justification by existing 
international lav/. Xhe appreciation of 2) should not, however, 
be lightly left to national judges lit tie. conversant with tho 
arcana of international law. 

In fact though the jurisdiction of municipal oourts appears 
to possess many practical advantages at first sight, I am strongly 
inolinad to look upon them as ’’pis-aller". I am very much 
afraid that divergent appreciations of the international standard, 
diversity in measuring punishment and differences of procedure, 
would soon lead to a state of things whioh might easily be abused 
as ohaos and injustice. Against abuse rooted in feelings legal 
principles and technicalities will appear unoonvinoing. It will 
always be easy to oppose one decision to another and to suggest 
injustice, or ooraplacency, or revengefulness or other dark motives 
whenever technioal differences, for which the public have no 
understanding, lead to strikingly different results. Nor oan 
one overlook the faot that the trend of political thought in 
different countries may v/ell lead to very divergent attitudes. 

For all that depends wholly or in part on appreciation of 
international law, I am definitely in favour of international 
oourts. The tragedy of international law has been its dependemoo 
on national exponents. 
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In my opinion regarding the importance of reaching a oommon 
view, the present stage of Committee work is not yet of suoh a 
nature that even now my statement on questions raised here should 
be reoommendable . 


Offences committed within the territory ef a State might of 
course be tried by the municipal orlminal courts of that State, 
in so far as this would result l) from the applioation of their 
national law and 2) from the look of justification by existing 
international lav/. The appreciation of 2) should not, however, 
be lightly left to national judges lit tie- conversant with -'the-- 
arcana of international law. 

In foot though the jurisdiction of municipal oourts appears 
to possess many praotioal advantages at first sight, I am strongly 
inolined to look upon them as "pis-aller”. I am very much 
afraid that divergent appreciations of the international standard, 
diversity in measuring punishment and differences of procedure, 
would soon lead to a state of things which might easily be abused 
as ohaos and injustice. Against abuse rooted in feelings legal 
principles and technicalities will appear unoonvinoing. It will 
always be easy to oppose one decision to another and to suggest 
injustice, or oomplacenoy, or revenge fulness or other dark motives 
whenever teohnioal differences, for which the public have no 
understanding, lead to strikingly different results. Nor oan 
one overlook the fact that the trend of political thought in 
different countries may well lead to very divergent attitudes. 

For all that depends wholly or in part on appreciation of 
international law, I am definitely in favour of international 
oourts. The tragedy of international law has been its dependence 
on national deponents. 
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We must I »k bo very clear about this: it is indeed worth 
our while striving for an organisation of international penal 
justioe that would dotor from the repotition o* numberless oruelties 
and illegalities in future conflicts but it is worse than worthless 
to lend tho namo of justioe to what might amount to ad hoo revenge, 
or again oortplaoenoy. For that could bocome a precedent and later 
lead to even greater barbarity and lawlessness. 

I should oouni it a great gain to oreate a permanent organisation 
of international penal justice, oven if it wore not available in time 
for repressing many crimes whioh have been committed, while I should 
oount it a grievous loss if tho present punishment of so many crimos 
were sooured cfcly by foregoing a permanent organisation based on sound 
prinoiplos of justioe. Our aim must not be to oanalise impulses of 
revenge along patterns of legality, but to oo-operato for tho organis- 
ation of a bettor world. 

That is why I am less afraid of tho practical diffioultios of 
organizing International oourts than of the difficulty of ensuring 
international right and justice by resorting to national oourts, - 
oourts, it must be romombered whioh in several oountrios are not 
composod only of judges, bixt of juries. 


CZECHOSLOVAKIA (i) According bo what has boon said above it would be nooessary 

to resort to oxisting tribunals as far as they have jurisdiction. 

As far as Czechoslovakia is concerned tho jurisdiction of ordinary 
oriminal Courts would bo oxcluded in oases ooncoming crimes committed 
by foreigners against Czechoslovak oitizono on foreign territory - 
(See anox B). Thus it would bo possible to deal with the majority 
of orimos comittod by anomy porsons and their adherents. 
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II parait certain qua lea tribunaux de droit oommun ou lea 
tribunaux militaires dea allies seront oompltents pour juger la 
plupart dea crimes oommis par l'ennemi sur leura territoirea 
respect if s, sauf la question do 1* exterritoriality des armies. 

II nous semble oependant pr6f£rable d’ltablir une jurisdiction 
Internationale, compltente pour juger tous les crimes envisages, 
sauf lea crimes de droit oommun. II s'agit en effet de crimes 
politiquea ou de orimea commia dans l'int&'dt d'une politique 
d£termin£e • 

Si on laisse le soin exolusif do juger ces orimea aux tribunaux 
de droit oommun ou militaires de ohaque Etat allid, leur repression 
perdra aux yeux des ressortissants ennomis le oaraot£re de s6r6nit£ 
et d* 3 quit <5 indispensable. 

Un tribunal international, ayant des Chambrea sidgeant dans 
chaque pays allil, composes de juristes r6put6s pour leur independence 
et leur lnt£grit£ aurait plus d'autoritl quo les tribunaux de droit 
commun des Allies. - 

Une tello solution 6viterait aussi la question de la oompdtenoa 
des divers tribunaux allies souvent difficile & rdsoudre. 

Pour assuror une procedure asaos rapido, il oonviendra de 
pr^voir un nombre suffisant de oes tribunaux pour ohaque pays alll£. 

II semble souhaitable de prdvoir une Cour Supreme qui jugerait 
en appel ot dernier rossort, dans des oas spdcifiquoment d^terminds. 
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The residue of orimes over whioh tho above-mentioned oourts 
would not have jurisdiction would be dealt with by the international 
oourt, which would be competent fori 

1. Cases where victims belong to two or more Allied States) 

2. Crimes of an international character whioh exceed the 

limits of the individual states) 

3. Cases which do not oome under national jurisdiction* 

(ii} The jurisdiction ef an international oriminal oourt should 
be limited as far as possible. 


II parait certain qua les tribunaux de droit ooramun ou les 
tribunaux militaires des allies seront oompltents pour juger la 
plupart des orimes commis par l'ennemi sur leurs torritoires 
respeotifs, sauf la question do 1* exterritoriality des armies* 

II nous semblo oependant pr4f^rablo d’ltablir une jurisdiction 
Internationale, oomp£tente pour juger tous les crimes envisages, 
sauf les orimes de droit oommun* II s'agit en effet de orimes 
politiques ou de orimes oommis dans l'int£:.’&t d'une politique 
ddtermin^o . 

Si on laisse le soin exolusif do juger ces orimes aux tribunaux 
de droit oommun ou militaires de ohaque Etat allid, lew repression 
perdra aux yeux des ressortissants ennomis le oaraotdre de serenite 
et d*dquite indispensable. 

Un tribunal international, ayant des Chambres sidgeant dans 
chaque pays alli£, composes de juristes reputes pour lour independence 
et leur integrite aurait plus d' autorite que les tribunaux de droit 
commun des Allies. - 

Uno tello solution eviterait aussi la question de la oompetenoe 
des divers tribunaux allies souvont difficile A rdsoudre. 

Pour assuror une procedure assos rapido, il oonviondra de 
prlvoir un nombre suffisant de ces tribunaux pour ohaque pays allie. 

II semblo souhaitable de prdvoir uno Cour Supreme qui jugerait 
on appel ot dornior rossort, dans dos oas specifiquoment determines. 
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The Tribunals and the procedure should be as follows: \ 

I* The existing ordinary military and/or munioipal Courts of eaoh 
Individual Allied State should deal with all cases over whioh they 
would ordinarily lave jurisdiction* 

II* A special Inter-Allied Court., should be oreated, to have 
jurisdiction over oases in whioh the Courts of the Allied States 
would have no competence and over oases where the aooused might 
have oommitted orines cn territories c? two or more Allied States. 

The procedure cf this Liter-Allied Court should be determined 
by an Inter-Allied Agreement, The Court should have as many 
soot ions sitting as oircaastanoes may require. 

The setting-up of the Inter-Allied Court* its prsoedure and 
the Penal Code to be applied should be made known universally with 
the minimum of delay* 

This system, although a composite one, presents the following 
advantages: 

a) . Through the exoroising of the competence of the Courts 
of each of the Allied States deviation from the oanon of law 
"nulltan orimen nulla poena sine lege” is limited to a minimum, 
while at the same time the swiftest possible meting out of 
justice is ensured through a distribution of the to rk among a 
large number of Courts. 

b) . The sotting-up of an Inter-Allied Court ensures the 
punishment of such orimss also cs do not come within the 
oompetenco of the oourts of the Allied States. Thus one 
of the indispensable elements of Justioe, the element of 

equality, is not lost. 

The setting-up of an International Penal Court does 
not appear to be possible* For the Court to be substantially 
international it TOuld have to be oomposed of Judges not only 
of Allied, but of neutral and oven of enemy nationality. 
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Even if other diffioultieo were not encountered, the mere convening 
•f euoh a court would involve the loss of muoh time, and would thus 
eeuse the total failure of the work of Justioe. 

BOLLARD This question has already been answered sub A a)* 


Y 


UJKSKBOUR0 1. We shall resort to existing tribunals so far as they have 

Jurisdiction. 

ii. We shall oreate a special International Court to deal with 
the residue of orimes over which the above-mentioned courts would 
not have Jurisdiction. 

This International Court would oonsist of two branches i 

1. A "Parquet G^ulral" to whom shall be referred all oases called 
"residue of orimes". 

This "Parquet Gln&ral" shall decide t 

(a) whether the orimes are important enough to be tried 
(de minimis non curst praetor). 

(b) to trace and arrest all persons charged with war orimes, 
wherever they may be, whether in enemy or in allied 
territories, with tho help of the allied oountries end 
the allied oooupyirg foroes. 

(o) to ocllect the different charges against eaoh individual. 

(d) to refer the accused to the competent tribunal either 
national or international. 

2. An International Court wldoh sets u? the international tribunals 
In Germany or wherever an international tribunal is required. 


HOKHAT (1) As far as Norwegian law is ooncemed, the military courts 

and the ordinary municipal oourts would have adequate jurisdiction 
to deal with the majority of orimes oomnitted by enemy persons and 
their adherents. 
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As suggested previously. It may be expedient to oreate an 
International oriminal oourt to deal with special kinds of graver 
crimes, but the jurisdiction of an international oourt would also 
be limited by the penal provisions available. 

(ii) See B, C (iv) and D (i). 

POLAND With regard to the tribunals, it seems to me that it would be 

advisable tc adopt as a principle n a t 1 o n‘a 1 Jurisdiction. 
Perhaps it would also be advisable to establish special oourt s 
with a full guarantee of oonsoientiousness and impartiality. 

I see no objections to observers from neutral oountries at suoh 
courts. 

International jurisdiction should be established for speoial 
oases where justified by exceptional oiroumstanoes. 

E.g. for persons responsible for the behaviour of the oooupying 
forces, authoritative bodies or their members, orimes committed 
by the same person in different oountries, when extradition is 
needed /from a neutral country/, eto. 

Suoh a oourt should be oomposed of Allied and neutral nationals 

JUGOSLAVIA In my opinion regarding the importance of reaching a oommon 


view, the present stage of Committee work is not yet of suoh a 
nature that even now my statement on questions raised here should be 
re oommendab le . 
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BELGIUM International oourta should, in my opinion, consist as far as 

possible of Allied, neutral and enemy judges. 

The prospect of constitution within a reasonable time depends 
a) on the quality and speed of expert work, suoh as ours, b) on the 
will of the Allied Governments. 

I must repeat here what I have written above under Di ”1 
should oount it a great gain to oreate a permanent organization of 
international penal justice, even if it were not available in time 
for repressing many orimes which have been conroitted, while I should 
oount it a grievous loss if the present punishment of so many orimes 
were secured only by foregoing a permanent organization based on 
sound principles of justice”. 

In faet, it depends on our Governments and ourselves that 
there should be no suoh dilemna. 

Cannot say now. Will surely largely depend on the quality 
of the scheme . 



CZECHOSLOVAKIA (i,ii,iii,iv) An international oriminal court should consist of 

Allied and neutral nationals, but the number of the representatives 

of the neutral oountries should be strictly limited. If an 

international agreement oonoerning the oreation of an international 
* 

• oriminal court woro concluded already now or at least before the 

Armistioe and if this court were limited to a small number of orimes 
there would bo a fair prospect of its being constituted wi thin a 
reasonable time after the oessation of hostilities. 

(v) The question of the participation of neutral Governments in 
tho international oriminal court is primarily of a political 
character and depends upon the political situation at the end of 


the war 



BELGIUM International courts should. In ray opinion, consist as far as 

possible of Allied, neutral and enemy judges. 

The prospeot of constitution within a reasonable time depends 
a) on the quality and speed of expert work, suoh as ours, b) on the 
will of the Allied Governments. 

I must repeat here what I have written above under Dt ”1 
should oount it a great gain to oreate a permanent organisation of 
international penal justioe, even if it were not available in time 
for repressing many orimes which have been conmitted, while I should 
oount it a grievous loss if the present punishment of so many orimes 
were secured only by foregoing a permanent organization based on 
sound principles of justioe". 

In faot, it depends on our Governments and ourselves that 
there should be no suoh dllemna. 

Cannot say now* Will surely largely depend on the quality 
of the scheme . 

CZECHOSLOVAKIA (i,ii,iii,iv) An international criminal court should consist of 

Allied and neutral nationals, but the number of the representatives 
of the neutral countries should be strictly limited. If an 

international agreement oonoeming the oreation of an international 

» 

: eriminal court wero concluded already now or at least before the 

Armistice and if this oourt were limited to a small number of crimes 
there would bo a fair prospeot of its being constituted within a 
reasonable time after the oessation of hostilities. 

(v) The question of the participation of neutral Governments in 
tho international criminal oourt is primarily of a political 
character and depends upon the political situation at the end of 
the war. 
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FRANCS 


GRBBCS 


La solution iddale serait de oomposer oes tribune*;? do membres 
allies ou neutres et ennemis j mais il~est probable quo les neutres 
a'il en exists, ne peraetrront pas &■ leurs nationaux do singer & 
un tel tribunal et qua lee sujets ennemis s'y refusorout. 

II faudra dono oonstituer oes tribunaux aveo des ressortissante 
allies, en prenant soin de ohoisir des magistrats reputes pour leur 
grand savoir et leur impartiality. 11 serait bon do oonstituer des 
main tenant au moins un de oes tribunaux pour ohaque pays alli£. 


The Tribunals and the prooedure should be as fbl lows: 

I* The ■ existing ordinary military and/or municipal Courts of each 
individual Allied State should deal with all cases over whioh they 
would ordinarily have jurisdiction* 

II* A speoial Inter-Allied Court, should be created, to have 
jurisdiction over oases in whioh the Courts of the Allied States 
would have no competence and over oases where the accused might 
have committed orimes on territories of two or more Allied States* 

The prooedure of this Inter-Allied Court should be determined 
by an Inter-Allied Agreement* The Court should have as many sections 
sitting as oireumstanoes may require. 

The setting-up of the Inter-Allied Court, its procedure and the 
Penal Code to bo applied should be made known universally with the 
minimum of delay* 

This system, although a composite one, presents the following 
advantages : 

a)* Through the exoroising of the oorapo tenoo of the Courts 
of eaoh of the Allied States deviation from the canon of law 
"nullum orimen nulla poena sine lege" is limited to a minimum, 
while at the same time the swiftest possible meting out of 
justioe is ensured through a distribution of the work among a 
large number of Courts* 
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b). The setting-up of an Inter-AlHsd Coart ensures she 
punishment of such crimes also as do not come wi thin the 
oompetenee of the Courts of the Allied State a ^ Thus one of 
the indispensable elements of Justice * the element of equality, 
is not lost* 

The setting-up of an International Penal Court does not 
appear to be possible* For the Court to bo subsuantially 
international It would have to be conposed of Judges not only 
of Allied, but of neutral and even of enemy nationality. 

Even if other difficulties were not encountered, the mere 
oonvening of suoh a oourt would involve the loss of much time, 
and would thus cause the total failure of •she work of Justioe. 


HOLLAED 


LUXEMBOURG 


The tribunal must be oomposed of Allies only, as the value of 
so-oalled neutrality has beoome minimal. 

The view given by your sub F however can bo an excellent 
corrective. Moreover the Vice-Presidents , and, if possible, also 
all other Judges, n U3t have a complete command of the language of 
the persons to be tried* The proceedings must bo in the latter's 
language, and he must have a Counsel, at his free option; from his 
own or another oountry. 


The judges of each International Court shall consist of a 
President, allied but not of ths nationality of the criminal 

and of the victims - a judge of the nationality 
of the vlotim and a judge of the nationality of the criminal. If 
no judge of the nationality of the oriminal is available a neutral 
or another alliod judge shall be chosen* 

The oourt shall bo oreated now on the broad outlines and shall 
be working now 

Its creation and funotions have to bo recognised in the 
armistice terms by the vanquished* 


» 
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NORWAY 


(i) No, 

(ii) Yes. 

(iii) Yeo, if possible. 

(iv) Should not be impossible. 

(v) After victory it should not be dlffioult for neutral 
governments to allow their nationals to take part. 


POLAND 


YUGOSLAVIA 


In my opinion for the authority of the International Court 
whioh is mentioned here, it would be enough if suoh a court is 
oomposed exclusively of the Allied nationals, I would not be 
against admitting into this Court neutral nationals as well, but 
there is the danger that the neutral Governments would not allow 
their nationals to take part in suoh a Court within a reasonable 
time after the cessation of hostilities, and for the validity of 
the trials of war-crimes, the promptness of the proceedings is of 
a vital nature. 
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BELGIUM 


CZECHOSLOVAKIA. 


FRANCE 


GREECE 


HOLLAND 


LUXEMBOURG 
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I think it would be most dangerous, ospeolally in the oase of 

j 

munoipal oourts. Neutral observers would not be oonversant with 
the national laws and prooedure and would not have studied the files* 

Besides, who oould ohoose them? and probe their neutrality? 

To be at the meroy of reporters is bad enough* 

In my opinion it would be advisable to invite neutral nationals 
to attend Allied oourts as observers* 

Nous reoomoandons 1* adoption do oette solution, sous reserve 
du problems general de la neutrality* 

Thore is no objection to inviting neutrals to attend Allied 
Courts as observers* 


As tho neutrals remained outside the struggle, they should new 
not be admitted as observers. Naturally an opportunity should be 
given to the representatives of the world press and full publisity 
should be given of all the trials* 

If it Is not possible to obtain neutral nationals as judges, 
this prooedure might be the next best* 

As I have already mentioned, I see no difficulties in Inviting 
neutral nationals as observers In Allied oourts. 

In my opinion tho Allies have no particular reason not to widen 
the publioi ty of the proceedings by inviting neutral nationals to 
attond Allied Courts as observers* 
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BELGIUM 


CZECHOSLOVAKIA 


PRANCE 


GREECE 


The prosecution should in my opinion be oonduoted by an 
international agency. Reasons analogous to those mentioned under D. 


The prosecution should be oonduoted through the offioe of 
the General Proseoutor of the international oriminal oourt. The 
nomination of more proseoutors oould be taken into consideration 
so that in individual oases the Proseoutor would be a national 
of the state against whom or against whose subjeote the war orime 
has been ocmmitted. 


L'autorit^ judioiaire de l’Etat but le territoire duquel le 
orime a commie, ou, en oas d 1 impossibility d'aotion ou de 
oarenoe de oe dernier, du l'Etat oontre les res sort! s sants duquel 
le orime a 6t& oommis. La oompdtenoe oonourrente n'est pas exolue, 
si un organieme international appropriy, peut rdgler les oonflits 
posltifs ou n^gatifs de oomp£tenoe. 


In the ease of proceedings instituted by Allied Courts the 
prosecution should be oonduoted and the evidenoe produoed by the 
authorised proseoutor of eaoh individual State. The same authority 
should bo responsible for the custody of the aooused pending trial 
and for thoir punishment on oonviotion. 

In the oaso of proceedings instituted before the Inter-Allied 
Court the prosecution should be conducted and the evidenoe produoed 
by a special prosoouting authority to be instituted by the Court. 

The State in whose territory the trial takes plaoo should be 
responsible for the custody of the accused pending trial and for 
their punishment on oonviotion. 


r 
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If the speoial allied State deals with the oase, the Prosecutor 
of the Court which was deolared competent by that State* 

If an inter-allied Court Martial deals with the oase, the 
Proseoutor cf that Court Martialj in this oase the authorities 
of the oountry where this Court Martial operates and of the criminal's 
oountry of origin have to give him every collaboration possible 
direotly, and have to obey his orders. 


An inter-allied authority should conduot the proseoution and 
produoe evidence, with the assistance of the countries oonoerned. 
This would be the "Parquet GdnSral International" for all orimes 
called residue of crimes* 


When a oase is tried before a national court of one of the 
Allies, the accused would be proseouted by the offioers who normally 
aot and it would rest with them to produoe the evidence. 

When a oase is tried before an international court an inter- 
national authority must conduct the proseoution and produoe the 
evidence* The organization of this authority would bo a vitally 
important matter. 


In oases where national oourts are competent, whioh I 
suggest should be the rule, national authorities should oonduot 
the prosecution and produoe the evidenoe* Only where international 
oourt is competent, should there bo an international authority for 
the se purposes* 


In my opinion this should bo the State to whioh the injured 


person or property belongs 
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BELGIUM 


CZECHOSLOVAKIA 


FRANCE 


GREECE 


Does not that amount to asking where the oourt will sit? 


This question can be solved only in connection with the problem 
of the future organization of peace* If there is an institution - 
similar to the League of Nations - whioh has its aim territory the 
oustody of the aoouaed pending trial, and the punishment of those 
oonvloted should belong to its duties* Otherwise, the states against 
whom or against whose nationals war orlmes had been ooramitted would 
have to provide for oustody of the aooused pending trial, and the 
punishment of those oonvloted. In this oase it would be necessary 
to provide for International oontrol of the individual states. 


L'Etat sur le territoire duquel l'aoous£ aura apprlhendd, 
sauf 8*11 s’agit de l*Allemagne et do sea allies ou assooils. Dans 
oe oas l*aoous£ aerait livr£ A l’Etat allie sur lo territoire duquel 
le pr£tendu crime a 6t6 ooamis. L'axooution de la peine InfligSe 
aux aocus^s sera confine au pays oA sioge lo tribunal ayant pronounod 
la oondomnation* 


In the oase of proceedings instituted by Allied Courts the 
prosecution should be oonduotod and the evidenoe produoed by the 
authorised prosooutor of eaoh individual State. The same authority 
should be responsible for the oustody of the accused pending trial 
and for their punishment on oonvictlon. 

In the oase of proceedings instituted before the Inter-Allied 
Courts the proseoution Bhould be conducted and the evidenoe produced 
by a speoial prosecuting authority to bo instituted by the Court. 

The State in whose territory the trial takes plaoe should bo 
responsible for the oustody of tho accused ponding trial ani for 
their punishment on oonviotion. 
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The special allied state, o.q, the oombined allied States* 


The State whose national has been the viotim of the crime or 
against whose national the most important orime has been committed* 
International supervision shall operate for the benefit of those 
oondemned to terms of imprisonment* 


The proper authorities of the oountry where the aooused is 
arrested or to which he has been handed over should be responsible 
for him pending trial* 

In the ordinary way the punishment of the oonvioted person 
should be exeouted in the oountry where the sentence is passed* 

The serving of a sentenoe or execution should take plaoe in 
aooordanoe with the law of that oountry* 

Exceptions would have to be made when sentences have been 
imposed by an international oourt. In suoh cases the ordinary 
rules relating to reprieves and pardons will not bo applicable* 


The State in whioh the oase is tried /granting that the wrong- 
doer has been handod over to the authorities cf this State before 
trial./ 


In my opinion this should be the State, mentioned abovo under 


BELGIUM 


CZECHOSLOVAKIA 


FRANCE 


GREECE 
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Undoubtedly, provided the organization for proseoution and 
trying is ready. 


The Allied Powers should be urged to stipulate already in the 
Armistioe terms for the handing over of alleged oriminals* 


Nous r£pondrons affirmativerasnt & oetto question, et nous 
suggdrons do stipuler dans la oonvuntion d f armistice le droit pour 
les foroes do police allides de reoherohor ot d*arreter sur le 
territoiro ennomi les porsonnes inorioindes et de requdrir a oet 
effet la collaboration das autoritdo looalos, collaboration qui 
no pourra Stre refusde sous aunoun pr<$texto . Toutes les arohivos 
publiques ou privdos doivent dtre ouvortos nux magistrate onquo tours 
sur lo territoiro do l'Alloroagne et de see assooids ainsi, peut-otre, 
quo dans les ambassados, legations ot oonsulats de oos pays. 

The Allied Powers should be urged to stipulate in the terms of 
the Arml8tioot 

1) For the handing over of alloged criminals. 

2) For the recognition of tho oxolusion or limitation of the 

defonoe of superior orders. 

3) For the recognition of tho jurisdiction of the Inter-Allisd 

Court, to be oroatod, and it3 procedure, 

4) For the recognition of tho Penal Code to be applied by the 

Inter-Allied Court. 


HOLLAND 


Yes. 
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LUXQI80URQ No. The Allied Powers shall make it a oondition in the 

Armistice Terms that they have the right to arrest the alleged 
oriminals through their own power, and they shall ask in this 
oonneotion for the aesistanoe of the vanquished Germans (for 
what it is worth). 

NORWAY Yes. 


t 

! 

\ 


\ 

< 


‘ 


POLAND Yes, I consider sueh a stipulation aa essential oondition 

of the administration of justice for the crimes in question. 

JUGOSLAVIA In my opinion the Allied Powers should be urged as proposed. 


J 

BELGIUM The Allied Governments should be reoommended to warn neutral 

oountries to take oare not to admit persons suspeoted of having 
oommitted offenoes arising out or incidental to the war and to 
expel those who enter unlawfully. This will be in the interest 
of the neutral oountries whioh will otherwise inour muoh wrath 
and resentment. 

The question of extradition would, in my opinion, be a fit 
subjeot for a preliminary study by an expert, to serve as a basis 
for our discussions. 

CZECHOSLOVAKIA The Allied Governments should warn neutral oountries to take 

oare not to admit any persons suspected of having oonmitted any 
offences arising out of and incidental to the war, and to expel 
those who enter unlawfully. 
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FRANCS 


Lea Allits devraient fairs aux noutres la recommendation 
esquisle. Ai cas o& le neutre refuserait d’acclder &. la demands 
d*extraditioi-, auoune sanation ne semble possible. le droit d'asile 
devant etre respectl. On de/raib cependant prlvoir une "plriode 
eu8peote"o I 'Etat neutre de refuge ne pourrait plus se prlvaloir 
de son droit donner asile aux ooup$.bles de guerre qui se seraient 
rlfugile sv.r con territoire a la derniere minute ou memo pendant la 
plriode ou l’ei.nemi aura continue de oombattre alors qu*il Itait 
dlja visiblen.int battu. 

Lea Puissances alliles pourraient le moment venu annonoer lour 
intention, et inviter les neutres dans les termes approprils sinon 
& livrer les rofugils du moins & les refouler. Au oas oik un neutre 
refuserait obsbinement, une fois l'armistioe intervonue, soit de 
refouler soit io livrer un rlfugil pr Avenue d’ avoir ooramis un orime 
de guorre, les nations unies seraient fondles d lui appliquor des 
sanctions economiques ou financieres diddles au oours d ? une 
oonflrenee rlunie a oet effet. 

On pourrait envisager de faire remonter la "periode suspects " 

& trois mods avant la date do 1* armistice. 


GREECE 


The Allied Governments should warn neutral countries both to be 
careful not to admit persons suspected of having committed offences 
arising out of, and incidental to the war and also to expel those 
who enter their territories illegally. It is to be expeoted that 
at the end of 'his war the few countries which will have remained 
out of the war will be well aware that this faot is attributable 
neither to tho value of the principle of neutrality nor to the 
sanotity cf trmties, nor even to sentimental feelings on the part 
of the enemy, out to strategical considerations alone. They should 
therefore, be 'rilling to be helpful in forwarding the oause of 
justice which iims at the purposes set out above. 
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The means indioated forma a good solution. 


We shall reeomnend the Allied Governments to warnnoutral 
countries to take oare not to ackait any persons suspeoted of having 
ooronitted any offenoea arising out of and inoidental to the war and 
to expel those who enter unlawfully. We shall even oblige them by 
agreements or eompel them to do so. by taking appropriate eoonomio 
measures, should the reoommsnda-tion have no suooess. 


It ia considered highly desirable that neutral oountries should 
be warned not to admit suoh persons and to expel those who enter 
unlawfully. 


Two steps would be advisable for this aim. 

1* To reooonaend the Allied Governments to warn neutral oountries 
to take oare not to admit any persons suspeoted of having oommitted 
any offenoes arising out of and inoidental to the war. and to expel 
those who enter unlawfully. 

2. Common statement of the Allied Powers that suoh orimes will 
not be oonsldered as those excluded from extradition, therefore that 
the refusal of extradition for suoh orimes will be considered and 
treated as an "unfriendly” aot. 


JUGOSLAVIA 


In my opinion it would be neoessary to make the proposed 
reoommendation to tho Allied Governments. 


38 


K 

I 

’ BELGIUM Two subjects too intrioate for a short and general answer* 

There are oases in which the giving of the order will be the very 
orime, others in which the manner cf oarrying it out will alone be 

^ oriminal. An expert oriminalist should in my opinion be entrusted 

i 

with a preliminary study of the first subject, and an internationalist 

I with a preliminary study of the seoond, with a view to procuring 

I 

| a basis for discussion. 

I CZECHOSLOVAKIA 


V 


(l) L’exception de l*ordre donna somble devoir donner lieu 
tout au plus & des oiroonstances ettliuantes. II est, en effet, 
politiquomont souhaitable de juger lo plus grand nombre possible de 
oriminols pour faire oomprendre au peuple allemand la gravity des 
aotes oomnds en son nom et auquel il a volcntairoment et soiemment 
parti oip4. 

(ii) L'immunitd du Chef do l'Etat ost une institution ddmoora- 
tique destin^e d protdger le ohef supreme de l’exdoutif oontre les 
oonsdquenoes des aotes de 1' administration sur la qua lie il n'a pas 
de controls direot. 




FRANCE 




(i) In dealing with the problem of the "defence of superior 
orders" the extraordinary oharaoter of oriroes committed during the 
present war, ohanges in the legal and moral oonoeption of war, and the 
provisions of the Military Codes of the individual states must be 
taken into consideration. There is no doubt that all those who 
partloipated directly or indirectly in committing war crimes bear 
full responsibility) yet, the punishment must be in relation to 
the position of the person aoousod. 

(ii) In my opinion it will be necessary in the interest of 
international justioe and peaoe to su bj ect to international oriminal 
jurisdiction also Heads of States and other high State officials. 


Dans les Etats totalitairos, o(k le Chef de 1‘Etat revondique 
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la responsabilit^ supreme et se reserve toutes lea decisions 
importantes, oii les trols pouvoirs sont r^unis entre sea mains, 

1' immunity n'a plus de raison d'etre et ne se justifie plus* 

L* immunity diplon&tique devra etre maintenue , si, de eon ootl, 
le b6n£fioiaire n'en a pas viol£ les conditions. 

qrBEOE The plea of superior orders ought to be excluded or limited 

by the Armistice terms otherwise, in the majority of oases the Courts 
may find this plea a conclusive one, more especially where the 
aooused are soldiers or oivil servants of a low rank* 

11, Immunity of the Hoad of a State and even mere of other State 
Officials cannot be held a good defence. 

This immunity does not exist in time of war sinoe as is 
established Heads of States and Officials oan be mado prisoners and 
detained as such, (Napoleon IV, Napoloon III, King Leopold, Hose)* 
Moreover such immunity ceases to exist as soon as the persons 
oonoerned no longer legally hold their position. 

HOLLAND - - - - 

LUXEIIBOORO 1, The dofenoe of superior order shall only be taken into 

account in as far as noncommissioned officers are concerned, but only 
to decrease their responsibility, not to avoid it, 

. For the commissioned officers and all civilians the superior 

•rdor is no excuse for ooiomltting orlmes, 

11, There oan be no immunity whatover for the Head of a State 
and for other Stato officials, who committed war orimes. 


i 
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NORWAY (i) A provision of the Norwegian Military Code speoifles thati- 

"Orders given by a superior in military matters shall 
exonerate the subordinate, provided that he does not exooed 
the order and that it has not been or ought to have been 
evident to him that in oarrylng out the order he was 
oommitting an unlawful aot " 

This principle is supplemented by another whioh oan be expressed 
as followbt- 

"An act whioh normally would be oonsidered a orime may be 
legal when it is performed with the intention of saving a 
person or property whioh could not otherwise be saved and 
when the danger was suoh that the damage or harm it involved 
was far greater than that whioh oould result from the aot in 
question". 

The above mentioned principles express a generally aooepted 
opinion of justice in Norway* 

The oourt will have to decide each oase on its merits* It 
will have to asoertain whether booause of his subordinate position 
the aooused oould not possibly be expeoted to have realised the 
illegality of his action, or was aoting under duress or in order to 
avert a danger in the manner outlined in the latter of the foregoing 
provisions. 

(ii) In peacetime immunity of heeds of states and other state 
offioials is an aooepted principle of international law* However, 
this principle is based on considerations of expedienoy and oourtesy 
vital to peaoeful intercourse between nations* It is oonsidered 
that the basis of this principle oeasos to exist during hostilities 
and that it oannot be maintained during wartime for the benefit of 
the aggressor. 

PCI AND I am in prlnoipal against the admission of suoh defenoes* 

Defenoe of superior orders oould bo admitted only as an exoeption, 
and if "state of necessity" is adequately proved* 

JUGOSLAVIA 1, In my opinion we should find here a compromised solution, 

whioh should take into consideration the oomnitted war-oriraes, the 
rank of the responsible persons in the respective hierarchy, the 
kind of superior order. 
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2* In my opinion thero aro no reasons for a rooognition 
of any immunity which i3 montionod horo. 


Yes, I think the attempt should be made, unofficially. 


In regard to the present situation on the Continent it would 
be very useful if the Comnittee prepared a statement of the rights 
and duties of a military oooupant in relation to the civilian 
inhabitants, showing the extent to which their obedienoe to his 
laws oan be demanded. 


Oui, mais 4tant entendu que oette dtude auralt pour objet de 
prloiser les regies du droit de l f occupation, en viguer au moment 
o& la guerre a oommeno£ •. et la mesure dans laquelle celles-oi ont 
dtl viol^es par les puissanoes de l f Axe. 


A statement of the rights and duties of a military oooupant 
in regard to the civilian population vreuld be very useful. 


Yes, very useful. 


Yes, on the brood outlines. 


It is suggested that it would be inadvisable to prepare a 
statement that oould commit interested parties to a fixed definition 
of the rights of a military oooupant. 


I think, yes. Suoh a statement would facilitate the work of 
the oourts. 


In my opinion the proposed statement would be particularly 
helpful, and that it should be made as soon as possible. 


- 42 - 


i 

L 


BBLOIUM 


CZECHOSLOVAKIA 


PRANCE 


GREECE 


HOLLAND 


LUXEMBOURG 


NORWAY 


M 

I agree to oonflne the examination to criminal aots for till eh 
responsibility oan be fixed upon individuals. 

The purpose of the Committee is to investigate the possibilities 
of a just punishment of war orimes. Therefore it should not deal 
with illegal aots by States, suoh as the waging of aggressive war 
in broaoh of treaty 

Bien que oela soit dllioat, il parait essential qu'une 
Commission instituted pour etudier la repression dee orimes oontre 
l'ordro publio international, examine sinon tous les aotes 
illtSgaux des Etats du moins oeux qui ont oonstitul le d^olanohement 
d*une guerre d'agression en violation soit d’un Paote universal, 
ooome le Paote Briand -Kellogg (27 aout 1928), soit do trait^s 
plurilat^raux ou bilat^raux. 

The Conmittee should have as its main task the investigation 
of criminal aots for whioh responsibility oan be fixed upon 
individuals. In the second plaoe it als-v should examine the 
question of illegal aots oommitted by Stetos, 

For the moment yes, in a further stage no. 

It is diffiouit to ooncoive that a State oan commit an 
illegal aot. The individuals who are directing the State are 
always to be held responsible for illegal Acts by the State, 

It is oonsi derod that the examination should be oonfined to 
oriminal acts for which responsibility oan bo fixed upon individuals. 
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Yea* I am for the proposed limitation of our work* 


In my opinion it would be in prinoiple advisable to deal with 
the illegal aota by the States , but I am afraid that the theoretioal 
and pr&otioal dlsouseions whioh are in connection with this problem, 
would impede the urgency of the Committee's work. 


N 

t 

The Belgian Government has not yet published euoh documents. 

The Czechoslovak Government has published a number of books 
relating to orimes oonmitted by the enemy t 
Nasi Barbarism in Czechoslovakia, 

German Cultural Oppression in Czechoslovakia, 

Two Years of German Oppression in Czechoslovakia, 

A publication relating to ori.-nos committed during the terror 
regime of Heidrioh will be published in the near future. 

La Franoe Libre r£unit en oe qul o once me la Franoe, la 
documentation dont il est question* 

The Greek Government has published a white Book relating to 
orimes oonmitted by the enemy, and a copy is enclosed herewith* 
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LUXEMBOURG 


LUXEMBOURG has not yet done so , but is collecting evideneo* 


NORWAY 


The Norwegian Government has not, as yet, published any 
document relating to crimes oommitted by the enemy. 


POLAND 


JUGOSLAVIA 


Recently there appeared a book entitled: 

"The German New-Order in Poland", 
which on pages 17 - 127 enumerates crimes ooumitted by the enemy 
during the present war in Poland. 

The Jugoslav Government has published a series of 
documents relating to the crimes oommitted by the enemy* A 
general survey is boing prepared* 
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Czechoslovak Criminal Codo of 1852 



Seo*36 For crimes committed abroad a Czechoslovak subjeot, if arrested 

in the aot will not be extradited, but will be dealt with aooordiaf 
to tto provisions of this Code and without regard to the laws of 
the oountry in which the crime has boon committed# 

If however, he has already been punished abroad for the same aot, 
the sentence imposed upon him according to the provisions of this 
Code should take due regard of his previous punishment. 

Sentences of foreign oriminal authorities are in no oase to be 
exeouted in the country in question* 

Crises of Foreign Subjoots Committed! 

(a) Inland: 

Seo* 37 For orimes committed on Czechoslovak territory sentsnoes oan be 

passed on foreign subjects according to the provisions of this Code. 

(b) Abroad: 

Seo*38 If a foreigner oommits high treason i.n relation to the Czechoslovak 

stato or the orime of forging cc curl ties or counterfeiting ooins 
(Seos.lC6-1.2l) he will bo dealt with according to the provisions of 
this Code just as if ho wore a Czeoho3lovak subject. 

Seo* 39 If, however, a foreign subject commits abroad other orimes than 
thoso mentioned ir tho above section, he will be imprisoned if 
arrested in the act Inland j but negotiations oonoeming his 
extradition aro to to entered into with the State where the crime has 
been committed. 
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INTERNATIONAL CO MISSION 


PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE CONCERNED V/ITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


COMMITTEE UPON RULES AND PROCEDURE RELATING 
TO PUNISHMENT OF CRIMES COMMITTED IN THE COURSE OF 
AKD INCIDENTAL TO THE PRESENT WAR. 


Answers to Questionnaire of 28 April, 1942 
General M. de Baer, Belgium 


Before answering this question I would like to make a general observation! 

I feel that the Committee should deal with crimes committed not only by members 
of Enemy Forces, but by any person of whatever nation. I feel that our legal 
basis will be laoking in prestige and authority if it is not founded upon a high 
ethioal standard of Justice for all concerned; if we are bold enough to lay 
down laws we must be prepared to obey them ourselves and to see that they are 
obeyed by our own people as well as by the enemy. I feel moreover that by 
proposing legislation whioh is applicable only to certain categories of people 
(enemies) we would be adopting measures similar to those adopted in the 
totalitarian States. Therefore, I feel that the v.ur crimes whioh we are to 
study should not be restricted to those committed by the enemy. 

Under the benefit of this observation I am of the opinion that the orimes 
committed by members of Enemy Forces (litt.(i) (a) to (f) ) should all be 
inol tided in out study. 

Concerning litt.(a) in particular, the situation will be different 
according to whether the orimes have been oomnittod upon the territory of 
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an Allied Nation., or whether suoh orimes have boon committed elsewhere* 

In the first case the lex looi del lotus will be applicable, and will 
provide a satisfactory solution, in the seoond case there may be 
same difficulty, for instance if the crime has been ooirmitted upon 
German soil. 

I forsee that benefiting by the experience of what happened after the 
last war (Leipzig trials) the Germans will, before their final oollapee, 
organise their national laws in such a way that an esoape will be provided 
for any German war criminal who has committed a war crime upon German soil* 

We have had a foretaste of Hitler’s oontempt of law in his speeoh of 
April 26th* But the end in view may be obtained even by legal methods, 

(e.g* by proclaiming an amnesty for war orimes) so that even German courts 
who would be willing to punish would have no means of punishing suoh 
criminals. 

The same difficulty will exist in the oases under I’.tt. (b). 

In the oases under litt* (o) to (f) I am of the opinion that the 
Committee should deal with these orimes* 

I also feel that, with respect to litt. (ii) orimes committed by 
Enemy Polioe or other civilian authorities «hou'd be treated in the same 
way, i.e. the national law (lex looi deliotus) should be applied whenever 
possible* When it is not possible to apply this law, either because it is 
insufficient or for any other reason, I am of the opinion that the only way 
to ensure retribution is by moans of international penal rules agreed upon 
by the Allied Nations, and based upon internatl t.-nal regulations (Hague and 
Geneva) (see appendix on: Question: will adequate punishment of all war 
criminals bo proourablo by tho application of the penal laws of eaoh nation?)* 
As to (iii) crimes oosnittod by non-enemy nationals (suoh as the 
nationals of countries ocoupiod by the enomy who have supported the enemy) 

I feel that this matter should be dealt with exclusively by the national law 
of tho State concerned j it is up to eaoh nation to punish its own quislings 
In tho way it soos fit and 1 do not think this question should form the 
subjeot of international discussions. Thero are in eaoh national law. 
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suffioient provisions to deal with these traitors, and if there is not, 
eaoh nation should, as soon as possible, enact the neoessary laws in order 
to provide an adequate punishment for these people. 

I l»ve in art. 5 of the Draft Convention for the Prevention and 
Punishment of Crimes against International Publ.lo Order, given a list of 
speoifio orimes which should be included in our study. 

B 

1, The first part of the question is shall we limit our enquiry to 
aotlons oonmitted sinoe August 1939, or shall we go further book. 

I feel that although there is no legal reason to adopt the date t*f 
August 1939 it would be impraotioal tc* go further baok than that date, 
and therefore I propose that, for all praotioal purposes, we limit our 
enquiry to the orimes committed sinoe that date, 

l 

2, The second part of the question is the legal basis upon whioh 
jurisdiction oan be founded over pre-war orimes , but for the reason whioh 
I have just given I feel it is unnecessary to examine this question. 

3, Another question whioh is connected with thiB one and whioh is very 
important in my opinion isi upon what legal basis oan jurisdiction over 
WAR CRIMES be founded except that of the State upon whose territory or 
against whose integrity the crime was committed. 

By application of the principle nulla poena sine lege it will be 
neoessary that suoh jurisdiction be based upon some legal instrument. 

This instrument should be an internet! one l ,.y aocepted oonvention, 
whioh should, as soon as possible, be agreed upm by the united nations, 
and for whioh the adhesion of neutrals should be sought; moreover, upon 
the signing of the armistice the Axis Powers should be made to accept it. 

But, even so, there would always be the difficulty that a penal law 
does not operate retroactively. In order to overoome this difficulty, 
some sound pre-existing legal basis should be found. 

Two legal bases oould usefully be considered: 
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The first basis is that war orlrae a are in faot already included in Conventions 
whioh have been previously admitted by most oountries (suoh as the Geneva and Hague 
Conventions and also the Versailles Treaty) . In my opinion war crimes are not 
aotions which were hitherto allowed and whioh we are now going to turn into oriminal 
offences, but aotions whioh have, long before this war, already been recognised as 
orlmes by virtue of International agreements or conventions. The only element 
.. whioh was looking in these conventions was the punishment. Therefore I feel that 

these International Conventions are legal bases upon whioh jurisdiction can be 
founded. Nevertheless although Germany is one of the signatories of these agree- 
ments it will be neoessaryi first to draft a preoise list of the crimes whioh we 
oonsider as inoluded in the provisions of the said Conventions) secondly it will 
be neoessary, upon the signing of the armistioe, that the Axis Powers should be 
made to admit that this list of crimes refers to crimes which have been previously 
recognised as such by virtue of pro-existent international agreements and that 
therefore punishment for these crimes will not constitute a retrospective applioation 
of penal law. 

The eeoond basis is perhaps somewhat more fragiloi in all demooratio oountries 
the principle of non-retrospeotlvity of penal laws is recognised, but the same does 
not apply to some of the Axis Powors. .Germany has openly repudiated this principle. 
According to an offioial doounent (Note addressed by the Polish Government to the 
Governments of Alliod and Neutral Powers on May 3, 1941) the Polish Government is 
in possession of a large numbor of reports ooncerning retrospective applioation of 
German law on citizens of Poland* Polish oitizons who, before the war, had defended 
the cause of thoir country in a sense contrary to the interests of Germany were 
sentenced to death. So that it seems that, if the Gorman law and the German oourts 
reoogniso this prinoiplo of retrospootivity as in harmony with their way of thinking, 
there is no reason why it should not be applied against them. 

It would also be interesting to examine to what extent Japanese law reoognisos 


the same prinoiplo 
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I feel that wherever it is possible to apply the lex looi deliotus this 
should be done, but there will be oases in whioh this will not be possible* 
and in these oases some new internationally agreed rules should be found* 

In answer to the sub-seotions (i) and (ii) of this question* I feel that 
the penal law of eaoh State being territorial it will not be possible to apply 
the law of the Allied State to whioh the victims or the property belongs* 
without infringing upon the prinoiple that a penal law is only applioable 
within the boundaries of its State and that the nationality of the viotim 
is irrelevant. 

As to paragraph (iii) I 'have already stated that, as no punishment Is 
provided by these Regulations, they would not oonstituto an appropriate 
system of law. 

As to paragraph (iv) I see no reason why, where the viotims belong to 
two or more Allied States, the law of the country where the orime was 
oommitted should not be applied when this is possible j when this is not 
possible an international regulation should take the plaoe of the national 
law. 

As to paragraph (iv) another question arises when orimes have been 
oommitted by one person in several countries. In this oase eaoh one of the 
laws of the countries in vhioh the orimes have teen oommitted oould of 
oourse be applied, but this system would be difficult to put into praotioe* 
as the aooused person would have to be tried successively by courts of 
several oountries, and in this oase al3o I feel that international rules 
should take the plaoe of the lex looi deliotus. 
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In answer to the first part of this question I feel that whenever the 
ordinary national oourts (military or munioipal) have adequate Jurisdiction 
to deal with war crimes, this jurisdiction should not be interfered with* 
This is not beoause I feel that the national oourts are the ideal oourts 
to judge war crimes, but beoause I fear that by interfering with the 
Jurisdiction of these oourfcs too great opposition will be aroused. It 
would be di ffioult to obtain from the national oourts that they renounoe 
their Jurisdiction in respect of orimes which have been committed upon 
their territory. 

In my opinion however it is highly desirable to oreate a special oourt 
to deal with the residue of orimes over vhioh the above mentioned oourts 
would not have jurisdiction. 

In answer to the second part of this question I would prefer, if this 
were possible, to oreate ad hoo international orlminal oourts to deal with 
all war orimes, including those committed by Allied Nationals, but excepting 
those committed by quislings, traitors, etc... I feel that it would be 
preferable if criminals against international law were dealt with by 
international oourts: The sooner we realise the existence of an international 
public order, as distinot from national public order, the nearer we will 
be to world peace. It will be to our advantage to soe that, in the future, 
international public order is maintained in time cf peace as well as in time 
of war, and by noting in time against those who threaten international peace 
the world may be saved from another war. 

I do not entertain great hopes that we will be able to obtain suoh 
agreement in the near future* in spito of the tragio experiences which the 
people have suffered, the world does not seem to have reached sufficient 
maturity to realise that concerted action, involving the . ourtai lment of 
national sovereignty has become neoessary in all fields, including the 
Judioial field. 
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International law la still in its infanoy and sadly laoks development, 
and although the faot that so many governments are residing in a small area 
and have daily oontaots with eaoh other provides us with a unique opportunity 
for taokling these problems by oommcn agreement, other alms are so muoh more 
urgent that muoh valuable time is being lost. 

Therefore I very muoh fear that our work will not bear fruit in the 
near futures it may, however, if we persevere in our efforts, exerolse a 
preventive aotion In the more distant future. Prevention of war oan be 
obtained by the adequate punishment of men who are responsible for war orimes, 
and of men who are responsible for the waging of war, and this will need a 
complete system of international justice , 

In order to be able to take action, special laws (whioh should include 
punishments ), speoial courts, a special prooeaure, and adequate means of 
exeouting orders of these oourts should be agreed upon and instituted. 

I know however, how diffloult it will be to obtain the agreement of the 
nations to this idea because, as I have already said, national oourts will 
not willingly oonaent to ourtail their own jux ladiotion. 

But, if oourts oannot be oompelled to our bail their jurisdiction, a 
possibility must be given to them to ourtail it voluntarily. In other words, 
in some oases, a court may not desire to judgo speoified criminals either fsr 
fear of political repercussion within its own ocuntry or else because it feels 
that the sentenoe might be biased. In those oases the faculty (but not the 
obligation) should be given to these oourte to commit for trial before the 
international oourt any war oriminal (or even any other oriminal) in respeot 
tf whioh they consider suoh preoedure advisable. This at least will be a 
step forward towards recognition of international oriminal law, (ofr* Draft 
Convention for the Creation of an International Criminal Court - art.l and 2), 
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In respeot of the composition of an international oriminal oourt 2 think 
that in the beginning the oourt should, if possible, consist of judges who 
are Allied and Neutral nationals. If this is not possible, the Court should 
oonsist of Allied nationals only. 

This situation should last, in my opinion, as long as peaoe has not been 
signed. During the whole transition period between the amlstioe and the 
peaoe I feel that no ex-enemy nationals should be allowed to sit in these 
oourts. On the other hand, judges of the international courts should abstain 
from sitting in oases in whioh their own nation, or a subject of their own 
feation is the viot±m, the plaintiff, or the proseouting party. 

As to the moment upon whioh suoh a oourt should be constituted I feel 
that the moment to oonstitute suoh a oourt is now , and as soon as possible, 
in order that it could begin work inmediately after the signing of the amlstioe* 

Moreover the institution of suoh a oourt should be made known to the 
population of the enemy and oooupied countries, so that they know that justioe 
and not revenge shall be dealt out. 

As to the last part of this question I oannot say if there is any 
prespeot of neutral governments allowing their nationals to act as judges. 

I do not think that countries suoh as Switzerland or Sweden whioh are 
immediately under the Gorman threat, would be ready to oo-operate in this 
line, but it is possible that this oo-operation could be seoured from neutral 
oountries suoh as Argentine, Chili, eto..«. 

Personally I do not think this question is very important, beoause it 
is doubtful whether at the end of this war thero will be any neutrals left. 
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1 have no fundamental objection against this, but I do not think it will 
be neoessary to invite neutral nationals to attend Allied oourts as observers* 
If the sittings of these oourts are public, as I strongly feel they should be, 
and if justioe is dealt out impartially, it is quite enough that the publio 
and the press attend the oourts* 

0 

1* In the oase of trial before the national oourts the national rules 
of procedure concerning prosecution and evidenoe should be followed, there 
is no reason to depart from these rules* 

2. In the case of a prosecution before an international oourt the 
proseoution should be oonduoted as follows! 

(a) where the national oourt had jurisdiction and has voluntarily 
committed the criminal for trial before the international oourt, the 
proseoution should be oonduoted by the State to whioh the national oourt 
belongsj 

(b) where no national oourt had jurisdiotion the proseoution 

before the international oourt should be conducted by an international 
prosecutor, comparable to the "Prooureur Odnlral" to the mixed Court of 
Egypt. I have expressed my idea on the duties of this offioer in art* 20, 

29 et s* of ths Draft Convention for the Creation of an International Criminal 
Court. Concerning the prooedure before an International Court, speoial 
rules should be adopted* I have endeavoured to draft suoh rules in the 
Draft Convention for the Creation of an International Criminal Court. 

> 
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Custody of the aooused pending trial and punishment of those oonyioted 
should be the business! 

1, of the State oonoerned in a oase of a trial before the national 
oourtsj 

2* of an international body, controlled by the international court 
in oase of a trial before the international court. 

The execution of sentences could also be entrusted to the State upon 
request of whioh the proseoution was started, but in this oase some inter- 
national supervision would be neoessary. (see art* 23, and 48 to 50 of the 
Draft Convention far the oreation of an International Criminal Court.) 

I 

There is no doubt that tho Allied Powers should be urged to stipulate 
in the Araistioe terms for the handing over of alleged criminals, but in 
order to avoid any exerolse of reprisals or any injustice these criminals 
should only be handed over to an international court and not to national 
oourts. Any measure whioh bears the stigma of revenge and injustice should 
most oarofully bo avoided. 

J 

In order to proouro tho extradition of persons aooused who have sought 
refuge in neutral countries, we ought to reoomnend the Allied Governments 
to warn neutral countries to take oare not to admit any persons suspected 
of having committed any offenoes arising out of and inoidental to tho war, 
and to expel those who outer unlawfully. .Some sort of agreement should be 
roaohed with tho neutral G overnm ents as soon as possible as to tho inter- 
pretation of what is a political offence* (ofr* my Memorandum on Retribution 
for War Criminals, pago 4.) 
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(l) Defence of superior orders t (ofr. my Memorandum on retribution 
for War Criminals* page lOt commentary on art,6 of Draft Convention*) 

(ii) Immunity of the Head of a State and of other State offioials* 
Notwithstanding the important precedent of the Netherlands refusal to 
surrender the Kaiser, I feel we should do all we can in order to have the 
prinolple recognised that the immunity of the Head of the State, although 
it is essential in internal matters, should not be maintained in external 
matters, 

L 

This statement would oertainly be useful, but I feel that this war is 
already too far advanced to give suoh statement any praotioal effect. 

U 

The answer is affirmative. 

N 

List of Governments vftiioh have to my knowledge already published 
documents relating to war orimesi 

Poland i "The German Occupation of Poland" 

U.S.S.R. t 3 Notes have been handed over to the Allied and Neutral 
Governments. 

Furthermore I have submitted to the Comnission notes which were sent 
to me by the following Governmental 

Norway (11th December 1941) 

Luxemburg (23rd February 1942) 

Csechoslovakla (30th December 1941) 

Free Franoo (16th Deoembor 1941) 

Holland ( February 1942), 
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Professor H. Lauterpacht 


This memorandum is primarily in the nature of introductory 
observations on the matters covered by the Questionnaire sent out by 
the Chairman of the Committee on Crimes against International Publie 
Order. The memorandum is concerned, as far as possible, exclusively 
with the legal aspect of the question of the punishment of war orimes 
at the close of the second World War. Admittedly, the subjeot matter 
of the enquiry is suoh that it is not always easy to keep apart the 
political and the legal sides of the issue. On the whole, we shall 
find no diffiov.lt/ in drawing a satisfactory line of demarcation if we 
take care to preserve the distinction between the following two questions! 
Is the punishment of war criminals desirable, expedient and praotioable? 

To what extent does international law authorise the effective punishment 
of war crimes? 

The first question is, to a large extent, one of political resolve 
in the same sense in which, within the State, the decision whether a 
. . -'ocr'J on ought to be instituted partakes occasionally of the oharaoter 
of the exeroiRp of politic"! discretion. The question of the expediency 
of applying the law and of making it prevail at successive stages before 
and after judgment has been passed is a matter of politics* The relative 
merits and dl epd-'antn ges of providing a detorrent against oriminal 
'^^lations of the law of war; of tho prospective effectiveness of such 
deterrent; of taking into acoount a widespread and not inherently 
reprehensible dosire for retribution; of the consequences of impunity 
U(.on national and international law and morality; of the desirability, 
partly in the interest of the culprits, of oontaining a bitter and 
ruthlessly suppressed craving for revenge within the channels of a 
’“ogularised legal procedure; tho effeots of a polioy of punishing war 
orimes upon the prospects of reconciliation or, at least, of a return to 
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a minimum degree of norm&loy in international relations — all these 
factors are within the oatogory of political considerations. They must 
be left here out of aooount. 

There is, however, one series of considerations whioh lie in what 
may be desoribed as the realm of legal polioy and whioh the international 
lawyer and those who have at heart the future of international law may 
find it diffioult to leave on one side. There is ample room for the 
view that the punishment of war oriminals is required for the sake of the 
rewfcoration and of the maintenance of the authority of international law. 
War orlmes are orimes against international law. Punishment of these 
crimes, however distasteful it may be in its oonorete application, is a 
by no means belated measure of enforcement of international law. The 
restored law of nations must abandon the view that it is a system of law 
whose instrumentalities and modes of enforcement are confined to pressure 
of publio opinion and pecuniary compensation, and that as it is a law 
between, but not above sovereign States, the very idea of punishment is 
repugnant to its fundamental notions. The reconstituted law of nations 
must reject the idea that it is, in this matter, doubly impotent for two 
oontradiotory reasons usually adduced in support of this viewi (l) for 
the alleged reason that it is legally inadmissible to punish the State 
as such on the ground that the corporate entity of the State oannot 
properly be deemed to possess a criminal intent and bo the object of 
erlminal punishment in the persons of its organs; and (2) for the 
alleged reason that it is legally improper to visit punishment upon 
individuals on the ground that the precepts and the injunctions of 
international law are not addressed to individuals but to the corporate 
entity of the State. These views were expressed with particular reference 
to the question of war orimes in reokless disregard of the faot that the 
potentialities for infinite and often irretrievable misohief inherent in 
the modern State oall for an intensification rather than a relaxation of 
the represive, deterrent and punitive eonsequenoes of oriminal oonduot. 
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It is believed to be within the province of a body of lawyers engaged in 
a judioial enquiry of the kind undertaken by the Committee on Crimes 
against Publio International Order to dissociate themselves and their 
findings from views of this nature. 

Once we have dissooiated ourselves from a trend of thought which is 
juridically unsound and retrogressive, we shall be justified in giving 
full weight to any possible legal limitations upon the right of the victor 
to punish enemy nationals aooused of war orimes. The task of a 
conscientious juridical enquiry is to ascertain to what extent, having 
regard to existing rules of international law and to fundamental legal 
principles, the punishment of war criminals must be kept within confines 
less wide than those indicated by the apparent enormity of the aots whioh 
call for the application of the full rigour of the law. These limits are 
determined! 

(1) by the scope of aots to be designated as war crimes; 

(2) by the necessity of providing safeguards of impartiality and of 
a minimum standard of mutuality; 

(3) by the fact that war criminals may take refuge in neutral States; 

(4) by the objection, whioh the praotioe of totalitarian States has 
not rendered obsolete, to the retroaotive application of the law both in 
the substantive and procedural spheres; 

(6) by the absence or the varying degrees ef oriminal mens re a as the 
result! 

(i) of the obedienoe to superior orders; 

(ii) of the uncertainties of rules of warfare; 

(iii) of the operation of reprisals. 

The object of this memorandum is to oonsider these factors in some 
detail. In doing this we must bear in mind that it is essential that 
the punishment of war orimes should take plaoe on the basis of and within 
the limits of international law, Ciroumstances accompanying the defeat 
of Germany and of her allies, the oonfusion surrounding the transfer of 
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Authority in the oooupied countries in Europe and elsewhere, and the 
release of suppressed passions may result in acts of summary retribution 
whioh no amount of foresight and magnanimity may be able to prevent. But 
in so far as the punishment of war crimes is intended to take plaoe within 
the framework of a legal process, it will enhanoe both its effectiveness 
and the authority of international law if suoh limitations as the law of 
nations imposes are rigidly adhered to. Moreover, there must not only 
be in faot just punishment. That punishment must also appear to be just 
and in aooordanoe with the law as the result of the effootive 
provision of praotioable measures of impartiality and mutuality. Finally, 
oare must be taken to avoid that souroe of frustration which is the 
inevitable result of oonf using war orimes proper with other oonduot of a 
oriminal nature and of attempting to oope with both in the oourse of the 
same procedure and with the help of the same maohinery. It is convenient 
to discuss this last question first. 
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The Soope of Prosecution of War Crimes* 
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War crimes are not the only crimes of an international charao- i 

ter perpetrated by the Government of Germany and the German author!- j 

i 

tie* generally sinoe the advent to power of the Nasi regime* Before 
and after the war whioh broke out in 1939, the Nazi regime has 
beoome responsible, as against large sections of German nationals, for 
a policy of suppression and extermination of a kind and on a scale 
whioh have shocked civilized mankind, which have imposed burdens 
upon other States, and which because of their magnitude and barbarity 
were well calculated to supply a legal basis for humanitarian intervention* 

It is not believed that a political decision of a legislative nature 
to exaot, with respect to suoh aots, retroactive punishment and 
compensation for tho victims would bo contrary to justice or repugnant 
to the spirit of tho prinoiplos whioh must undorlio any progressive 
international ordor* Probably it would be proper for tho Committee 
to put on rooord its views in tho above sonso* But such aots are not 
war orimos and ought not to bo oonfused with thorn* 

The samo considerations apply to tho crime of war, as disting- 
uished from war orimes, for which tho Gorman Govornmont made itsolf 
responsible by resorting to war in violation of its voluntarily 
undertakon and repoatodly re-affirmod international obligations* 

In this matter the position is different from that which obtained in 
1914 and which promptod tho Commission on Rosponsibilitios sot up 
in 1919 by tho Paris Conforenoo to doclaro that "by roason of tho 
purely optional oharaoter of the Institutions at Tho Haguo for the 
maintenance of poaoo (International Commissions of Enquiry, 

Mediation and Arbitration) a war of aggression may not bo oonsiderod 
as an aot dirootly contrary to positivo law"* Tho law of any 
international sooioty worthy of that nomo must rojoot with ropro- 
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bation tho view that botwoen nations thoro can bo no aggrossion 
calling for punishment, and it must oonsidor tho rosponsibility 
for tho promoditatod violation of tho Gonoral Treaty for tho 
Renunoiation of War as lying within tho sphero of oriminal law. 

That rosponsibility ambracos such oloarly warliko acts as that 
porpotratod in tho form of tho invasion and proclaimed annoxation 
of Czoohoslovakia in March, 1939* Horo, onco moro, it would bo 
within tho province of tho Committoo to dispel doubts by stating 
that its prooccupation with tho task allotted to it is in no 
way oxprossivo of tho view that the x crimo of war, in violation 
of existing law, is not a proper objoat of international oriminal 
proceedings against its principal authors. But, as stated, tho 
orimos of war aro not war crimes and thoir punishment must bo subjoot 
to a difforont legal procedure. 

If wo tako thoso procautions, wo shall be in a position to 
disregard tho objootion that tho rosult of tho unduo omphasis 
plaood on tho punishmont of war crimes may well bo to distract 
attention from oqually heinous manifestations of criminality on 
tho part of tho Gorman Government in tho past. 

Any juridical consideration of tho quostion of tho punishmont 
of war orimos must, if it is to avoid confusion and disporsion of 
effort, be limitod to war crimes proper, i,o«, crimes oommittod 
during the war and arising out of violations of tho laws of war, 
Howovor, that procoss of olimination does not solvo tho principal 
difficulty so long as wo aro not cloar as to what is a war crimo. 

Does ovory violation of a rule of war faro oonstituto a war crime ? 

Is thoro a definition of war orimos ? It appoars that, in this 
mattor, toxtbook writers and, occasionally, military manuals and 
official pronouncomont3 , hnvo orrod on tho side of comprohonsivonoss, 
Thoy roako no attompt to distinguish botwoon violations of rulos of 
warfaro and war crimes. And yet some such distinction must be 
attempted if tho prosooution for criminal acts, tho rotribution for 
which, in tho words of tho statomont of tho British Primo Minister 
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of October 25, 1941, "must henceforth take its plaoe among the 
major purposes of tho war", is not to assume dimensions which will 
render it unwieldy to the point of ineffectiveness. The Commission 
on Responsibilities set up by the Paris Conferenoe in 1919, included 
under the list of ohargos of war orlmos such acts as “usurpation 
of sovereignty during military occupation", "attempts to denationa- 
lise tho inhabitants of occupied territory", "oonfisoation of pro*- 
perty", "exaction of illegitimate or exorbitant contributions and 
requisitions", "debasement of tho currenoy and issue of spurious 
currency", "imposition of collective penalties ", and "wanton destruction 
of roligious, charitable, educational, and historio buildings and 
monuments". In view of tho comprehensiveness of this list it is in the 
nature of an anti-climax to learn that the number of persons whose 
delivery the Allied States eventually demanded was only oight hundred 
and ninety-sevon. It is probable that ono of tho roasons for the 
failuro to give offoct to tho decision to prosocuto war criminals after 
the first World War was the extent of tho list of offonoos as adopted 
by the Confer onoo and the absonoe of a distinction botwoon viola- 
tions of international law and war orimos in tho moro rostrictod 
sense of tho term. 


In drawing up, in an oxhaustivo fashion, tho list of war 
orimos tho Paris Commission followed tho somewhat aoadomio treat- 
ment of the subjoct in somo of the manuals of military law. The 
British Manual, following closoly tho soction on "Punishmont of War 
Crimes" in Opponhoim's International Law (vol.II.§§ 251 and 252), 
opens with a vague and somewhat tautologous definition of "war crime" 
as "tho toohnical oxprossion for such an act of onomy soldiors and 
onomy civilians as may bo visitod by punishmont or capturo [sio ] 
of tho offemdors" (Chaptor XIV, s. 441). Thoso war crimos may bo 
dividod, according to tho Manual, into four matogories » 

(l) violations of the rocognisod rulos of vrarfaro by mombors 




of tho armod forces; 
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(2) illogitimato hostilitios in arms committed by individuals 
who aro not membors of oho armod for cos; 

(3) ospionago and war troason; 

(4) marauding* 

Wo aro concerned only with the first group* Within this tho Manual 
onumoratos as "tho moro important violations" tho following: 
making uso of poisonod and othorv/iso forbidden arms and ammunition; 

1 

killing of tho woundod; rofusal of quartor; troachorous roquost 
of quartor; maltroatmont of doad bod i 03 on tho battlofiold; ill- 
troatmont of prisoners of war; firing on undofondod localities; 
abuso of the flag of truco; firing on tho flag of truoo; abuso of 
Rod Cross flag and badgo, and othor violations of tho Gonova Con- 
vention; uso of civilian clothing by troops to conceal thoir 
military character during battlo; bombardmont of hospitals and 
othor privilogod buildings; impropor uso of privilogod buildings 
for military purposos; poisoning of wolls and stroams; pillago 
and purposoloss destruction; ill-troatmont of inhabitants of 
oooupiod territory* 

Tho abovo enumeration is admittedly by way of oxamplo* In 
that ordor of thought, a more dotailed list might inoludo such vio- 
lations of tho rules of warfaro as capturing onomy vossols ampl'-yod 
in coast fisheries, or vossols ohargod with sciontifio or philan- 
thropic missions; intcrforcnco with mail boats or mailbags in 
brcaoh of Hngiw- '■"oi.vontion No* XI; unjustifiod destruction of 
onomy prizosj laying minos in broaoh of Haguo Convention No* VIII; 
violation of 3uch accepted rules of international law as oxist in tho 
mattor of contra oand and blookade; or tho broach of any of tho numorous 
and dotailod provisions of the Gonova Convention of 1929 on tho treatmont 
of tho sick and woundod and of prisoners of war. 

It must be a matter for sorious study and discussion to what oxtont 
an attempt to pcnaliso by criminal sanction all and sundry broachos of tho 
law of war undor tho head of punishmont of war crimes in pursuance of the 
terms of tho armistice would blunt tho odgo of tho major purposo and tond 
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to blur tho omphasis whioh must bo plaood on tho punishmont of war crimos 
propor In tho limitod sonso of tho torn. Thoso my bo doflnod as suoh 
offonoos against tho lav/ of war as aro oriminal in tho ordinary and acooptod 
sonso of fundamental rulos of warfaro and of gonoral prinoiplos of oriminal 
law by reason of thoir hoinousnoss, thoir brutality, thoir ruthloss dis- 
regard of tho sanotity of human lifo and personality, or thoir wanton 
interforonoo with rights of proporty unrolatod to reasonably oonooivod 
requirements of military nocossity* Thoro is room for tho viorw that tho 
punishmont of war oriraos by tho victorious bolligoront or by an international 
agonoy ought to bo limitod to offonoos of this nature - offonoos whioh, on 
any roasonablo assumption, must bo rogardod as oondonnod by tho common 
oonsoionce of humanity* Suggestions for somo suoh limitation will occasion* 
ally be found in textbooks* Hall, in his weighty and preoise manner, 
expressed an opinion to this effect* Referring to the right of the 
belligerent of "punishing persons who have violated the laws of war, if 
they afterwards fall into his hands", he points out that no objeotion can 
be felt to the exeroise of this right "bo long as the belligerent oonfines 
himself to punishing breaohes of universally acknowledged laws" ( Inter- 
national Law , 3rd ed*, 1883. s« 135)* More recently an able Italian 
writer, in a oareful examination of the question, has suggested some suoh 
limitation (Balladore Pallieri, La Guorra , 1935, p* 385)* 

Tho task of defining, from this point of view, the soope of violations 

of tho laws of war whioh ought to fall within the purview of punishment of 

war orimos by allied tribunals is one of considerable difficulty* A 

soemingly administrative act of a political nature, like deportation or 

sogrogation of large sootions of tho population of tho oooupiod territory, 

may, in its offeots upon human life and in tho oruelty of ots oxooution, 

be indistinguishable from tho oomnon orime of doliborato murdor* But tho 

task ought, it is beliovod, to bo attempted. (Tho result of the difforen- 

two 

tiation thus ostablishod butwoen tho^oategorios of violations of tho law of 
war would not neoossarily bo to rondor immune from punishmont or from tho 
duty of oomponsation tho loos hoinous manifestations of lawlossnoss. But 
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thoso would bo gevorncd by a difforont procoduro; in particular thoy 
would not bo covorod by tho demand for immediato surrender as part of tho 
armistice stipulations*) It is not possiblo to accopt tho viow that tho 
punishmont of war orimos must bo loft to tho courts of tho Unitod Nations 
and that any attempt to link up tho joint demand for tho surrondor of war 
criminals with a dotailod enumeration of war crimos includod in tho domand 
ought to bo doprocatod* Any common polioy of tho United Nations in tho 
mattor will bo to somo oxtent dovoid of substanco unloss, in addition to 
jointly guarantood safoguards of impartiality, it is acoampaniod by an 
understanding as to tho scopo of offonoos in rospoot of which surrondor of 
war oriminals is to bo sought and offootod* Such an understanding may 
havo to bo tho result of prolongod study and discussion. It probably 
oonstitutos tho principal aspect of tho question as to "What crimos 
should tho Committoo deal with ?" - a quostion which moans, in offoot* 

"Whioh violations of tho law of war shall bo inoluded as part of tho 
armistioo stipulations in tho domand for tho dolivory of war criminals 
and thoir trial by tho oourts of tho Unitod Nations?" 

Othor aspects of this problem appoar, in comparison, to givo riso 

* 

to littlo or no difficulty. War crimos to bo prosocutod u.Uol proper ly 
bo thoso arising out of definod violations of rules of international law 
or of oriminal law gonorally, wherovor oommittod in connootion with tho 
war by tho German Government, or its armed foroos, or its civil authorities, 
or othor persons acting either by authority of the German Government or 
without such authority since August 31, 1939 - in tho caso of Czecho- 
slovakia possibly sinoo March 1939 - and effcoting injuriously the 
United Nations or thoir nationals. Probably no material assistance 
will bo found in an attempt to distinguish botween tho acts of tho 
German Stato as suoh and aots attributable diroctly to individuals. 

All aots of tho Stato aro attributable to individual porsons. There 
aro none whioh cannot be traood to a decision of an individual or of a 
plurality of individuals. Noithor is it holpful to ostablish a 
distinction betwoon offonoos against life and limb and thoso against 
property. Pillago, plurdor and arbitrary destruction of privato and 
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public proporty nay, in thoir offocts, bo no less cruol and dosorving 
of punishmont than acts of porsonal violonco, Thoro may, in of foot, 
bo litblo difforonco botwoon ‘oxoouting a porson and oondomning him to a 
slow doath of starvation and oxposuro by depriving him of sholtor and moans 
of sustenanoo, Finally, no just or working tost of distinction can bo 
found in tho possibility of establishing a diroct connootion botwoon tho 
oriminal act and any individual victim or victims, Tho porson who issuos 
gonoral orders for tho killing of hostagos is no loss guilty than tho 
porson to whom wo may be ablo to bring homo a spooifio ordor for shooting 
a particular hostago or group of hostagos, A commandor who issuos a 
gonoral order caloulatcd to provont tho saving of life after tho sinking 
of merchant vossols is no loss guilty than an officer or soldior who is 
found to havo committod on his own initiative a crimo of this kind. 

Assuming that indis criminato bombordmont of towns for tho purpose of 
terrorising tho civilian population and tho doliborato machine-gunning of 
civilian rofugoos aro to be treated as war crimes irrospootivo of tho ploa 
of suporior orders, the moro fact that an individual formod part of a 
bombing squadron rosponsiblo for such acts may bo sufficiont to 3tamp him 
as a war oriminal although it is impossible to provo a diroct connection 
botwoon his oonduot and tho doath of any individual porson. Some logal 
systems rocogni30 that whon a group of porsens, such as a gang of robbors, 
oommit a orimo, each and ovory mombor of tho group my bo convicted without 
proving that any particular mombor committed tho criminal act. 
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The Legal Basis of Prosecution for War Crimes. 


What is the legal basis of any armlstioe terms providing for the 
delivery to the United Nations, prior to the oonolusion of the Peace 
Treaty, of nationals of Germany and of her Allies aocused of having 
committed violations of the law of war and for the trial of these persons 
by the oourts of the United Nations? Is it the mere right of the viotor 
exaoting vindictive retribution from the defeated State and challenging 
aooepted notions of equality before the law by the underlying assumption 
that his — the victor's — forces or authorities have been free of any 
imputation of war orimes? Or is it a right which is firmly grounded in 
the principles and in the practioe of international law and in the 
municipal legislation of most States? It is of the greatest importance 
both for the eventual effectiveness of the punishment of war criminals 
and for the authority of international law that the Governments of the 
United Nations should, in approaohing and executing the task of punishing 
war criminals, be fully oonsoious of the unimpeachable legal basis of 
their action. It is equally important that public opinion in the United 
Nations and in the world at large should be made cognisant, in language 
as devoid of technicalities as possible, of the legal grounds of that 
aotion. It is a legitimate function of jurists to assist in this matter 
both the Governments of the United Natior.3 and the cause of International 
justice. 

There will be many who will urge that the war crimes committed by 
Germany in the second World War have been so unprecedented in their 
premeditation and ruthlessness as to warrant a departure from aooepted 
forms and procedures of international lav/. However, it is unwise to 
jettison rashly the aid which existing law is in a position to offer. 

It is doubly unwise to do so at the dose of a war the essential purpose 
of whioh is to vindicate and to restore the law of nations. Por a 
considerable period aftor the first World War German writers gave emphatic 
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and repeated expression to the accusation that the demand of the Allies 
for the delivery of war oriminals was in flagrant contradiction both with 
international law and general principles of law. They were supported by 
writers in other countries. It may bo of interest, as showing the strength 
of the feelings of German jurists on the subject, to quote a passage froa 
the Opinion of Profossor Meurer, a German Privy Councillor and an inter- 
national lawyer of repute, delivered in the course of the work of tho 
CosmisBion on War Crimes appointed by the German Reic hs tag after the 
first World War. Referring to Artioles 228 - 230 of the Treaty of 
Versailles, he said: "The Allies thus imposed upon Germany a breaoh of 
most elementary legal prinoiples and a forced departure from entire 
German legal history. Already in 1356 the Golden Bull prohibited ‘for 
all times* the delivery of Germans for punishment by a foreign State. It 
declared that this prohibition was merely a confirmation of an immemorial 

right and oustom The German Government oould not, it is true, 

prevent Artioles 228 - 230 of the Treaty of Versailles from beooming law, 
but when it oame to giving effect to their provisions, the torn German 
people rediscovered its unity and resisted like one man a demand whioh 
constituted a oultural outrage" (Vblkerrecht im Weltkrieg, vol. Ill (1), 
p. 57)* It is of importance, so far as this lies with the United Nations, 
to put beyond doubt the inaccuracy of any similar accusation. 

The first relevant faot in the situation is that the praotioe and the 
doctrine of international law as well as the municipal law of a consider- 
able number of States reoognise that a belligerent is entitled to punish 
for war crimes those members of the armed foroes of the opponent who fall 
into his hands. There is hardly a dissenting voice in the general 
approval of that rule. Neither is it a new doctrine in international 
law. Franoisoo de Vitoria, writing in 1532, stated the underlying 
principle in De Jure Belli > "...... .. etiam p arta victoria , reouperatis 

rebus, paoe etiam seouritate hablt a, licet v indioare injur lam ab hostibua 
aooep tam, & an^a^ — rtor e in hostes, & punlre ll lo s pro injuris lllatis . . ." 

He elaborated the wider reasons of the validity of this prinoiplet 


t 
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". . . . neo pax, neo tranquil litas, quao est finis belli, alitor haberi 
Patest, nisi hostes malls & damnis affioiantur, quibus deterreantur, ne 
lterum aliquld tale oommittant" (V, Prop., 19). Grotius, while pleading 
for prisoners of war who have surrendered or desire to do so, saysi "in 
order to warrant their execution it is nooessary that a orime shall have 
been previously committed, suoh a orime, moreover, as a just judge would 
hold punishable by death" (Book III, XVI, I.). Christian Wolff, the 
German philosopher and lawyer, writing in 1764, reproduces, almost 
literally, the same view ( Jus Gentium Methodo Soientifioa Pertraotatum , 

§ 798). Johann Jakob Moser, a leading German positivist writer of the 
same period, is even more emphatic i "Enemy combatants who aot oontrary 
to international law need not, when they fall into tho hands of the L. 

belligerent, be treated as prisoners of war, but may be treated a 6 robbers, 
murderers, and so on" ( Grundsatse des Volkerreohtes in Kriegseeiten , 1752, 

§ 18). The Institute of International Law expressed the same view in » 

1882 (Annua ire , V (1881-1882), p. 174). Holland, writing in 1908, was 
very definite on tho subjeot: "Individuals offending against the laws of 
war are liable to suoh punishment as is prescribed by the military oode 
of the belligerent into whose hands they fall, or in default of suoh oodo, ier 

then to suoh punishment as may be ordered, in accordance with the laws and 3 

usages of war, by a military court, , , , When a whole oorps systomatio- by 
ally disregards tho laws of war, e.g . , by refusal of quarter, any individ- 
uals belonging to it who are taken prisoners may be treated as implicated e 

in the offenoe" (The Laws of War on Land, §§ 117, 118). It is unnecessary 3 


to add to these oitations of authorities. 

As will be submitted presently, this generally acknowledged right 
of the belligerent to punish enemies guilty of war crimes, far from being 


In tho moantimo it is sufficient to note that tho general recognition of 
that right supplies a conclusive answer to those who rogard as legally 
abhorrent the idea of tho belligerent, favoured by tho aocidont of being 
able to possess himself of the person of the onony, acting as judge in his 


rview 


irrelevant to the question of the legal propriety of demanding the handing >ry 
over of criminals to tho victorious belligerent, is closely related to it. 
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" . . . . noo pax, neo tranqulllitas, quae oat finis belli, alitor haberi 
potest, niBl hostes mails & damnis affioiantur, qulbus deterreantur, ne 
lterum aliguld talo oommittant" (V, Prop., 19). Grotius, while pleading 
for prisoners of war who liave surrendered or desire to do 60 , says: "in 
ordor to warrant their exeoution it is nooessary that a orime shall have 
been previously oommittod, suoh a orime, moreover, as a just judge would 
hold punishable by death" (Book III, XVI. I.). Christian Wolff, the 
German philosopher and lawyer, writing in 1764, reproduces, almost 
literally, the same view ( Jus Gentium Methodo Soientifioa Pertraotatum , 

§ 798), Johann Jakob Moser, a leading German positivist writer of the 
same period, is even more emphatio: "Enemy combatants who aot oontrary 
to international law need not, when they fall into the hands of the 
belligerent, bo treated as prisoners of war, but may be treated as robbers, 
murderers, and so on" ( Grundsatte des Volkerreohtes in Krlegsgeiten , 1762, 

§ 18). The Institute of International Law expressed the same view in 
1882 (Annuaire , V (1881-1882), p, 174). Holland, writing in 1908, was 
very definite on tho subjeot: "Individuals offending against the laws of 
war are liable to suoh punishment as is proscribed by the military oode 
of the belligerent into whose hands they fall, or in default of suoh oodo, 
then to suoh punishment as may bo ordered, in aocordanoe with the laws and 
usages of war, by a military court. . . . When a whole corps systematic- 
ally disregards tho laws of war, e.g ., by rofusal of quarter, any individ- 
uals belonging to it who are taken prisoners may be treated as implioated 
in the offenoe" ( The Laws of War on Land , §§ 117, 118). It is unnecessary 
to add to these oitations of authorities. 

As will be submitted presently, this generally acknowledged right 
of the belligerent to punish enemies guilty of war crimes, far from being 
irrelevant to the question of the legal propriety of demanding the handing 
over of criminals to tho victorious belligerent, is closely related to it. 
In tho meantime it is sufficient to note that tho general recognition of 
that right supplies a conclusive answer to those who regard as legally 
abhorrent the idea of tho belligerent, favoured by tho accident of being 
able to possess himself of the person of the oneny, acting as judge in his 
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own oause. In the absence of a reasonable prospect of war crimes being 
punished by the offender’s own State, there may be justification, subject 
to practicable judioial safeguards, in risking the taint of partiality 
associated with the application of the lav/ by the injured State. 

However, the generally acknowledged right of the belligerents to 
penalise the infractions of the law of war by the nationals of his opponent 
is grounded in legal considerations more persuasive than the mere fact of 
the general recognition of that right. What are these considerations? 

In so far as war orimes have been committed in the territory of the 
belligerent who is in the position to inflict punishment, they may be 
deemed to be oovered by the ordinary territorial principle of criminal 
law. A State is entitled to punish crimes committed on its territory. 

(In relation to the other belligerent there is, of course, no question of 
the operation of the principle of immunity of armed foroes on foreign soil. 
The ordinary rules of exterritoriality, based on international comity and 
oonsent implied from the mutual respect for the rights of sovereignty in 
time of peaoe, do not obtain in time of war. Even in time of peaoo the 

operation of the prinoiple of exterritoriality of foreign armed forces 
stops short of an immunity for aots directed against the safety of the 
State). The application of the territorial principle covers, in the 
first instanoe, all violations of international lav/ in the territory under 
military oooupation of the enemy — - the mein souroe of war crimes in the 
sooond World War. For it is fundamental t;hat the territory oocupied by 
the enemy remains under the sovereignty of the belligerent temporarily 
divested of his jurisdictional rights. The same territorial prinoiple 

includes orimes oommitted in and from the air over the territory of the 
State assuming jurisdiction. The question of the extent to which aots 
committed in the oourse of air warfare may properly cone within the purview 
of punishment of war criminals is disoussed below, but there ought to be 
little doubt that, in so far as they have taken place over the territory 
of the State whioh is in the position to claim jurisdiction, they are 
oovered by tho territorial prinoiple. This is so particularly in view 
of tho almost universal aooeptanoe of tho principle of tho sovereignty of 
the States in tho superincumbent air. Tho same applies, finally, to 
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aots committed on the high seas by naval or air foroes of the enemy — 
aots whose effeot takes place on the vessels of the belligerent olaiming 
the right to punish war crimes. This extension of the territorial 
prinoiple received the approval of the * err. anent Court of International 
Justice in The Lotus case; prior to that case it had stbstanoial 
authority behind it. Thus interpreted, the territorial prinoiple oovere 
effectively any war crimes committed against vessels — and their 
passengers and orews — of the United Nations by enemy ships or enemy 
airoraft. 

The territorial prinoiple — the prinoiple that a State is entitled 
to punish unlawful aots committed within its territory by nationals and 
aliens alike — supplies a substantial explanation of the existing rule 
authorising a belligerent to punish war crimes committed by the enemy. 

In the circumstances of the seoond World War where the military operations 
have so far taken place mostly in the territory of the opponents of Germany 
and of her allies, it embraoes the by far greater part of war crimes. 

There etill remain aots ocmmitted in the territory of the adversary. These 
inolude, for instanoe, maltreatment of prisoners of war and of enemy aliens. 
With regard to such aots the belligerent may, in applying his munioipal 
law to war criminals, be deemed to rely on the rule, which many States 
apply and whioh general international law has not stigmatised as illegal, 
that a State may punish criminal aots committed by foreigners abroad 
against its own safely or against its nationals. 

There would, accordingly, appear to exist a broader basis, in addition 
to an uncontroverted oustom of warfare, for the rule of international law 
whioh oonoedes to belligerents the right to punish such war criminals as 
may fall into his hands. That basis is the generally reoognised right 
of the State to punish orimes committed within its territory as well as 
the right olaimsd by some States and not denied by international law to 
punish crimes wherever committed against the safety of the State and its 
nationals. howrver, this explanation of the established rule laoks the 
persuasive force whioh is indicated in the oircumstanoes unless we realise 
that the bolligerent is, in essenoe, enforcing not only his munioipal law. 
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but also the law of nations. The war criminals are punished, fundament. 

ally, for breaohes of international law, .Vhen we say that the belligerent 

inflicts punishment upon war criminals for the violation of his municipal 

law, we are making e statement whioh is partly inoorreot and partly only 

technically oorreot: in the sense that the relevant rules of international 

law are being applied, by adoption or otherwise, as the municipal law of 

the belligerent, Primarily, punishment is inflicted for the violation 

ef international law. When the British military Manual authorises 

punishment for the violation of "reoognised rules of warfare" it is 

referring to violations of international law, and not of British municipal 

law. The rules of warfare, like any other rules of international law, 

are binding not upon impersonal entities, but upon human beings. The 

rules of war are binding not upon an abstract notion of Germany, but upon 

members of the German Government, upon German individuals exeroising 

governmental functions in oocupied territory, upon German officers, upon 

German soldiers. When we say that a belligerent has the right to 

punish members of the enemy forces for violations of the Hague Convention, 

we do not intend to 6ay that he has the right to punish them for the 

infraction of his municipal law. For the Hague Conventions have not, in 

the case of most States, become part of their municipal law by any express 

( 1 ) 

aot of incorporation. In no other sphere does the view that inter- 

national law is binding only upon States but not upon individuals lead to 
more absurd consequences and nowhere has it in practice been rejected more 




(l) In Great Britain the Hague Conventions ratified by this oountry are 
probably binding upon Courts independently of special legislation (see 
KoNair, The Law of Treaties , (1938), p. 17), In Germany, Convention No, IV 
was appended in 1911 as Annex II to the Army Regulations, This wa s only 
loosely in accordance with Article I of the Convention whioh laid down that 
"the Contracting Powers shall issue instructions to their armed forces 
whioh shall be in conformity with the Regulations respecting the Laws and 
Customs of War on Land, annexed to the present Convention," In Maroh 1914 

the German military authorities issued regulations covering collective 
punishment whioh the Reiohstag Commission on War Crimes designated as 
olearly oontrary to the Hague Regulations. When in 1901 Major Friederioh 
was instructed to prepare for the use of the army a manual entitled 
"Customs of War on Land" (Kriegsbrauoh im Landkriege), ho did not refer to 
the Hague Regulations. He testified on oath before the C omission that 
he had no detailed knowledge of the Hague Regulations as that time 
(VPlkerrecht im Weltkrleg , I. p. 27). The comprehensive Italian Code of 
the Laws of War and Neutrality of July 8, 1938, does not refer to the 
Hague Conventions. 
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emphatically than in the domain of tno lews of war. Tho direct 
subjeotion of individuals to tho rulos of warfare ontails, in tho vory 
nature of things, a responsibility of a criminal oharaotor, 

Somo confusion has boon oausod, without good roason, by suoh provisions 
as Artiolo 5 of tho Haguo Convention No, IV which lays down that "a 
bolligoront party whioh violatos tho provisions of tho Regulations shall 
bo liablo to pay comp ans at ion”, and Artiolo 24 of tho unratified Haguo 
Rulos of Air Warfaro according to whioh a bolligoront Stato is liable to 
pay compensation for injuries to persons or property causod by tho 
violation by any of its offioors or foroos of tho provisions rolating to 


aorial warfare. 


From those and similar rules tho oonolusion was drawn 


that tho responsibility for the violation of rulos of warfaro is limited 
to poouniary compensation, Thoro ought to bo no doubt that thoso provisions 
rofor to the responsibility of tho Stato as a wholo, and that thoy woro not 
lntondod to oxcludo tho responsibility of individuals or tho customary 
right of Statos to punish onomy individuals for tho violation of rulos of 


Thoro is a weighty additional roason why tho Haguo Conventions must 
bo oonsidorod to bo binding upon individuals irrespective of tho question 
whether thoy havo boon exprossly incorporated as port of municipal law. 
This is so for tho roason that thoy formulate and aro largely declaratory 
of tho fundamental rulos of warfaro as diotatod by gonorally rooognisod 
principles of hvmanity, Tho somo applies to tho main aspects of the 
provisions of the Geneva Conventions on the treatment of prisoners of war 
or of siok and wounded or of the London Naval Treaty of 1930 and of the 
London Protoool of 1936 in respeot of the elementary duty of safeguarding 
the lives of civilians in submarine warfaro. In their broad purpose as 
distinguished from speoifio regulations, thoso international conventions 


(l) The Commission whioh drafted the Rules decided not to include a 
provision for the punishment of persons guilty of breaohes of the oruoial 
artioles of the Rules, But it added, "its absenoe will not in any way 
prejudice the imposition of punishment on persons who are guilty of 
breaohos of the laws of aerial warfare", (Cmd, 2201, p# 59). 
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are expressive, in the words of the preamble to the Hague Convention No. IV, 
"of the principles of the law of nations, derived from usages established 
among olvilised people^from the laws of humanity, and from the diotates of 
publio oonsoienoe." Similarly, the relevant provisions of the London 
Naval Treaty of 1930 are expressly prefaced by the significant statement i 
"The following are aooepted as established rules of international law." 

Then the German Supreme Court, on July 16, 1921, in the case of the 
Llandovery Castle , found the aocused guilty of killing defenceless persons 
in life-boats, it did so on the ground that they aoted against a dear end 
unoontested prinoiple of international law as against whioh even the plea 
of superior order offered no defence. 

The above considerations supply also a corrective to any undue 
preoocupation with the question as to what law shall be applied in 
oonneotion with the proseoution and the punishment of war criminals. That 
law must be, primarily, the law of nations. Tho fact that it may be 
regardod as forming part of the munioipal law of the bolligorents in question 
is a convenient bub in no way essential addition to the strength of the 
Jurisdictional claim of the belligorent proceeding to punish persons guilty 
of war crimes. This being so, it is proper for the ifnited Nations to lay 
stress, not on any exceptional or stannary oharactor of the Jurisdiction, 
military or otherwise, to be set up for the purposo, but on its essential 
oonformity with tho law of nations. Neither is thero an adequate reason 
for a dispersion of effort whioh may result from an attempt to formulate 
the applicable rules of law in the matter of bolligoront occupation or 
otherwise. 

Onoe it is realised that the offenders are being proseoutod, in 
substance, for breaches of international law, then any doubts duo to 
inadequacy of tho munioipal law recode into tho background. In view of 
repeated assertions to tho oontrary, the Unitod Nations ought to avail 
thorns ol vos of evory legitimate oocasion for stressing tho fact that thore 
is in this matter no quostion of any vindictive rotronotivi!;^ arising out 
of tho croation of orimes of whioh the aocused could not possibly bo 
cognisant. Thore is oven no quostion of prooedural rotroaotivity by 
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subjooting him to a foroign jurisdiction in dofianoo of established law 
and prinoiplos* Tho only problom that may call for municipal legislation 
is tho nooossity of dotailod regulations and rulos for tho organisation and 
proooduro of military oourts or any spooial tribunals of a mixed military 
and oivil ohara at or. 


It has boon shown that thor© is no novelty about the prlnoipl© that 
a bolligorent is ontitlod to punish suoh perpetrators or war orimes as fall 
into his hand; that that principle, far from being a more assertion of 
power, grudgingly assented to by international law, on the part of tho 
forbunato bolligorent is, in turn, grounded in tho fact of recognition 
by international law of tho criminal oompotonoo of Statos based on tho 
territorial and oognato principles as woll as in tho fact that in punishing 
war criminals the bolligeront applios and onforoos, in ossenoe, tho rules 
of tho lav/ of nations whioh aro binding upon tho individual membors of tho 
amed forocs of all bolligoronts; that there is thus no question of any 
retroaotivo application of tho law oithor from tho substantivo or tho 
jurisdictional point of view; and that it is of tho utmost importanoo 
that this aspect of the legal position should bo made abundantly clear at 
every relevant stage* 

There is, however, a furthor diffioulty to bo mot* Admitting that 
the bolligeront is ontitlod to punish onomy war criminals who happon to 
fall into his hands, whore is the warrant, in addition to tho undoubted 
right of tho victor to lay down tho conditions of tho armjstioo, for tho 
olaim that the dofoated Stato should hand over war criminals to tho victor- 
ious bolligorent? It is opon to tho United Nations to doclaro that in 
view of tho unprocedontod oharacter of oriminality which oharaotorisod tho 
conduct of Germany and hor treatment of tho population of tho torritorios 
oocupiod by hor, they fool justifiod in assuming tho responsibility for 
ropoating tho innovation introduced by tho Poaoc Troaty of Vorsaillos 
rogardloss of any othor pre-oxisting prooodont* There will be many who 
will urgo that a declaration of this naturo i3 proferablo to any attempt 
to adduoo logal argument in support of tho aotion takon. 


Tho view takon in tho prosont memorandun is that it would be wrong. 
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In this matt or as in othors, to disdain any asslstanoo which ostablishod 
law may offer. International law permits the punishment of war criminals 
regardless of the maimer in whioh they happen to fall into the power of 
the belligerent. The war criminal may fall into tho hands of the enemy 
as a prisoner of war in the course of military operations. Or this may 
be the result of the occupation before or after tho armistice or even 
after the peaoe treaty - of the territory of the enemy. Suoh occupation 
may bo actual or, in tho case of the total defeat of the enemy, it may be 
constructive. When the enemy has been totally defeated, the adversary may 
proceed to the occupation of tho entire enemy territory — a oourse which, 
with regard to German territory, was advocated by some at the end of the 
first World War and whioh is likely to be urged at the oonolusion of the 
present war. In that case he is legitimately in the position to lay his 
hands on the offenders* If, while abstaining voluntarily from occupying 
the territory of the defeated belligerent, ho stipulates for the handing 
over of tho criminals, what he is in faot doing is to exact from the 
authorities of the defeated State the performance of a f. 'notion which ho 
would be in the position to fulfil but for tho self- denying decision to 
refrain from occupation. The entire territory of the dofeatsd opponent 
is at tho mercy and within the reach of the victor. The vrar criminals are, 
constructively, in his hands. The defoated and disarmed army of tho 
adversary, as well as its government and administration aro, in a real 
sense, in tho hands of the victorious bolligoront. If tho second World 
War onds with tho occupation of the entire Gorman territory by the armed 
foroos of the United Nations, tho war criminals will bo seised, ntthor by 
the oocupying Powers or by tho Gorman authorities acting under thoir 
direction, and the conditions for the application of tho established rule 
will be fully and literally realised. But tho situation will not be 
different if for political reasons counselling rostraint the victorious 
States will refrain from fully oocupying the territory of the defeated 
bolligorent. The rule of international lav/ which authorisos tho 
bolligoront to mote out punishment to war criminals who fall into his hands 
thus oovors fully tho easo of his right to punish those who aro, at his 
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will, in his power. This is nb mere juridical quibble. To quarrel with 
it is to quarrol with a rulo whioh is well established as a mattor of 
praotioo and which has bohind it sound legal principle. 

In this oontoxt it is nooossary to considor the objootion, on tho 
ground of tho absonoo of mutuality, to tho oxoroiso of tho right of 
punishmont, on tho part of tho victorious bolligoront, of persons handod 
ovor by tho onony. For, oloarly, no similar right is concodod to tho 
dofeatod Stato. (The word "objootion" is not usod horo in a toohnical 
sonso* In strict law, thoro is, as pointed out above, nothing to prevent 
tho viotorious bolligoront from imposing his own conditions of tho armistioo*) 
It will be submitted presently that ways may bo found for socuring a moasuro 
of mutuality appealing to tho popular sonso of right. But, ossontially, 
tho position is not dissimilar to that which arises when tho bolligoront 
punishes a prisoner of war for a war orimo committed prior to capturo. 

Ho doos so rogardless of tho ability of tho adversary to oxorciso, 
offoctivoly, tho same right. Novortholoss, givon the neoost''ry judicial 
safeguards, tho existing rule is not opon to quostion. Tho samo applies 
to tho situation in which war criminals fall, on raaes o f oil ^ hands of 

tho viotorious bolligoront as the rosult of an aotuai or what may be 
tormod constructive occupation of enemy territory. In tho world as at 
present constituted it may happen that tho powor to oxorciso tho right of 
punishment may booomo tho monopoly of tho belligorent who, in tho highor 
and ultimate judgnont of history, has identifiod himsolf with tho cause of 
ovil* Tho romoval of such oontingoncios, rosult ing from a condition of 
international anarohy, must bo rogardod as ono of tho objocts of tho 
strugglo in whioh tho tfriitod Nations aro ongaged. At prosont, they and 
their pooplos musn, whilo applying an inologant and rough rulo of law, 
fortify thorns ol vos by tho assumption — if tho under 3 tat emont bo pormittod 
— that thoir own oauso was that of justioo. 
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will, in his power* This is nu mere juridical quibble. To quarrel with 
it is to quarrol with a rulo v/hioh is woll established as a mattor of 
praotioo and v/hioh has behind it sound logal prinoiplo. 

In this oontoxt it is nooossary to oonsidor tho objootion, on tho 
ground of tho absonoo of mutuality, to tho oxoroiso of tho right of 
punishment, on tho part of tho victorious bolligoront, of persons handod 
over by tho onomy. For, cloarly, no similar right is concodod to tho 
dofeatod Stato* (The word "objoction” is not usod horo in a toohnical 
sonso* In strict law, thoro is, as pointed out above, nothing to provont 
tho victorious bolligoront from imposing his own conditions of tho armistioo* ) 
It will be submittod presently that ways may bo found for soouring a moasuro 
of mutuality appoaling to tho popular sonso of right. But, ossontially, 
tho position is not dissimilar to that v/hioh arises when tho bolligoront 
punishes a prisoner of war for a war orimo committed prior to capfcuro. 

Ho doos so rogardloss of tho ability of tho advorsary to oxoroiso, 
offoctivoly, tho same right* Novortholoss, given the nocost^ry judicial 
safeguards, tho existing rule is not opon to quostion* Tho samo applies 
to tho situation in v/hloh war oriminals full. 22. i aa8S 0 f ^ * Al/C hands of 

tho victorious bolligoront as the rosult of an aotuai or what may bo 
tormod oonstruotivo occupation of enemy territory. In tho world as at 
present constituted it may happen that tho pewor to oxoroiso tho right of 
punishment may booomo tho monopoly of tho bolligoront who, in tho highor 
and ultimate judgmont of history, has identified himsolf with tho cause of 
ovil* Tho romoval of suoh oontingoncios, rosulting from a condition of 
international anarohy, must bo rogardod as ono of tho objocts of tho 
strugglo in v/hioh tho Uni tod Nations aro ongagod* At prosont, they and 
thoir pooplos must, whilo applying an inologant and rough rule of law, 
fortify thcmsolvos by tho assumption — if tho understatement bo pomittod 
— that thoir own eauso was that of justioo. 
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Safeguards of Impartiality 


It is the duty of the United Nations, having regard to publio 
opinion throughout the world, to their professed attachment to the cause 
of international law, and to the necessity to render their aotion 
effective, to make it abundantly dear that their claim to inflict 
punishment on war criminals is fully in aooordance with established rules 
and principles of the law of nations and that it does not represent a 
vindictive moasuro of the triumphant belligerent resolved to apply retro- 
actively to the defeated enemy the rigours of a newly creatod rulo* This 
consideration explains the longth of tho preceding part of this memorandum* 
But tho persuasivo foroo of such professions will bo soriously impaired 
unloss it is aocompaniod by somo safeguards of impartiality and by a 
measure of oquality in tho application of tho law* As ha 3 boon pointod 
out, thoro is nothing repugnant to international law in tho circumstanoo 
that tho punishment of war orimos oommittod by tho opponont may bocomo 
a right whioh can bo oxoroisod, in offeot, by one bolligeront only* But 
it is important, in this as in other matters, that justice should not only 
bo dono bwfc that it should appoar to have boon done* Tho prosorvution 
both of tho substanoo and of tho scmblanoe of impartiality is of particular 
importanoo in view of tho faot that thoro oannot bo any quostion of formal 
oquality in tho sons© of Gormany and her dofoatod allies boing conoodod tho 
idontioal right to punish any war criminals of tho United Nations* Under 
existing international law tho offootivo concession to tho opponont of a 
right to punish war criminals is in no way a condition of tho valid 
oxorciso of that right by tho othor bolligoront. Evon in this rospoot, 
it may bo dosirablo to oonsldor moans for mitigating tho inoquality fully 
authorised by tho oxinting law* 


Howovor, tho most important aspect of tho problom is that of any 
additional guarantoos of impartiality in tho punishmont of war orimos* 
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Thoao guarantoos may, in thoory, bo aohiovod in throo ways: 

I* By moans of an International Criminal Court; II* Ely way of spooifio 
provisions in tho constitution and tho organisation of tho municipal 
courts of tho United Nations adjudicating upon war orimos ; III* By a 
system of quasi- international courts of appeal* 

I* Tho International Criminal Court * - Tho problem of an Inter- 
national Criminal Court, in particular with roforonoo to tho punishment of 
war orimos, has boon a continuous subjoot of discussion in tho twenty yoars 
which followod upon tho first World War* It is probably true to say that, 
for various roasons, the project has boon discouragod by a substantial 
majority of international lawyors* Not all of tho roasons which havo boon 
adduoed against tho establishment of a Court of this naturo can be de- 
scribed as sound* This applies in partioular to tho objootion basod on 
tho difficulty of roaohing an agroomont as to tho law to bo applied hy 
tho Court or to the uncritical ropotition of tho view ♦ hat international 
law being a law betwoon sovoreign - w oo-ordinatod" - Statos has no room 
for punishment and, consequently, for criminal oourts* Thoso and similar 
arguments cannot bo adequately disoussod in this memorandum* Hawovor, re- 
gardless of tho feasibility of establishing an International Criminal 
Court in the future, the following two considerations of a practical naturo 
soom to rule it out as on adoquato instrument for coping with tho problem 
of punishing war crimos committed in tho oourso of tho socond World War* 

(1) Tho ostablishmont of on international institution of a novel 
oharaotor and of tho scopo and of tho significanoo of an International 
Criminal Court is not a task which can bo acoomplishod within a short time* 
On tho othor hand, tho punishmont of war crimes oannot without obvious 
dangers to its realisation bo postponed for any prolongod period of years* 
It follows that thoso intont upon linking up tho punishmont of war orimos 
with tho ostablishmont of an International Criminal Court run tho danger 

of sacrificing tho substanco of an urgont task for what may woll provo to 
bo tho shadow of it 3 intricato machinery* 

(2) In so far as tho primary purpose of tho ostablishmont of on 
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International Criminal Court in to soouro a distinct and unimpcachablo 
measure of impartiality, that purposo must bo viewed in tho light of tho 
fact that at tho termination of tho second World War tho world will bo 
divided, with insignificant exceptions, into two opposing camps of bolli- 
goronts, An International Criminal Court would, in tho circumstanoos, bo 
but a rofloction of tho situation thus orentod and would in fact almost of 
nooossity oonsist for tho most part of judgos drawn from tho Unitod Nations. 


II. Moans for Socurlng Impartiality within tho Framework: of Municipal 
Tribunals . - If tho establishment of an International Criminal Court 
is not an adoquato instrumont for scouring tho roquisito dogroo of impart- 
iality, thoro arises tho furthor quostion as to tho possiblo safeguards 
on that bohalf within tho framework of municipal courts* Tho following 
aro boliovod to dosorvo oonsidorationt 

l. Tho expansion of military tribunals by inclusion of lay judgos 


of high standing . Thoro is no oompolling reason to assumo that tho 
rosult of some suoh measure would bo a sorious impairmont of tho spood 
of tho trials. In many oountrios ordinary criminal courts havo attainod 
in time of poaco a high dogroo of oxpodition. Thoro aro weighty roasons 
for disposing of tho trials of war criminals in tho poriod botwoon tho 
armistice and tho poaco troaty, but it is doubtful whothor this implies tho 
nocossity of anything in tho naturo of a summary proooduro. Tho state 
of popular fooling in tho poriod immediately following upon tho armistice 
and tho logal diffioultios likoly to bo involved in somo of tho prosoout- 
ions may mako it advisablo to strengthen purely military courts by tho 
inclusion of porsons of judioial oxporionoo and possessing a widor 
knowlodgo of tho law. 


2. Participation of noutral assessors or judgos . - Sorious 
study ought to bo davotod to tho proposal that noutral judgos or 
assessors bo attaohod, in somo form or other, to tho municipal courts 
of tho Unitod Nations ongagod in trying •war criminals. Such noutral 
assossors might bo givon tho right to partioipato activoly in tho trial 
by addrossing quostiono to witnossos and to tho accusod, by boing 
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present at the deliberations of tho Court, and by being entitled to 
express oonourrenoe with or dissent from its deoision. It might be 
found possible to attach practioal oonsequenoes to any dissent on 
their part, for instance, by way of granting to tho aoousod an uncond- 
itional right of appeal in suoh oases. The possibility, or probability, 
of neutral States rofusing thsir oo-operation is not a good reason why 
an effort of this kind should not be made* 

3. Partlolpation of Enemy Assessors . - The study of the best 
means oaloulated to seoure not only the substanoe but also the forms 
of impartiality and of equality before tho law need not stop at this 
point. The question must be considered to what extent the enemy 
States should bo given the opportunity of participating in the work 
of the courts engaged in trying oriminals by providing assessors of 
their own. In particular, it must be considered whether, in the oase 
of the participation both of neutral and enemy assessors, a judgment 
from which they both dissented should automatically bo liable to review 
by a superior court. 

III. Quasi -international Courts of Appeal . - Attention ought to 

be given to the question of setting up, in addition to military or 
mixed military and civil tribunals, of courts of appeal composed of 
nationals of several of the United Nations and sitting in each of 
tho States trying any considerable number of persons accused of war 
orimes. Tho qjeation of the extent of, of tho occasion fer, and cf 
the organisation of suoh appellate jurisdiction would have to bo a 
matter of study and discussion. There may be obvious advantages from 
the point of view of justice and expedionoy in providing oppollato oourts 
whioh, while aoting with all requisite expedition, would bo in the 
position to bring to bear upon tho oases boforo them a higher degree of 
detaohmont and a widor range of legal knowledge. It is possible that 
tho adoption of some suoh systom of appollato jurisdiction, supplemented, 
perhaps, by neutral and enemy assessors, may prove a satisfaotory 
substitute for an International Criminal Court adjudicating upon war 
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crimes. It might also bo a mattor for cor«iaorat: cn whether the oourts 
of first instanoe ought not to includo judgos of oomo ether Unitod Nation* 
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Those and any similar proposals doservo serious study.. Wo must 
oonstantly bear in mind ihe faot that the duo pun? shmont of war criminals* 
unless it is aooomor.nied by all practicable safeguards of impartiality and* 
to some oxtont,of mutuality* may be deficient both in effectiveness and 
in the part whioh it might othorwiso play in the ro-ostablishment of 
international law. Such proposals are likely to bo sovoroly oritioiaed 
by those who may see in them attempts to intorforo with the just rigour 
of retribution! they will be adversely commented upon by cfchors as not 
going far enough in preventing the punishment of war crimes from oeooming 
a one-sided weapon of revenge wielded by the vioters. But studied they 
must bo in the light of the probable circumstances of tho defeat of 
Germany and of her allies. In those oiroumstanoos there can be no auoh 
degreo of mutuality as would satisfy the purist* namely, tho delivery to 
the defeated States of nationals of tho Unitod Nations accusod of hatring 
perpetrated war orimes. But oven here moans .nay be oensidored for a 
praotioable approximation to some measure of equality- Tho United 
Nations oould openly proclaim hhoir determination to investigate and to 
bring to trial any oharges of violations of tin law of war committed by 
their armed foroesi they oould give full publicity to resulting judicial 
prooeodingsi end they oould offer to invite coutral or evon enemy 
participation in any proooduro that .nay bj adopted* Thus while taking 
stops towards ensuring an impartial trial of enemy nationals aooused of 
war orimes* the United Nations would at tho same time do muon to meet 
the roproaoh that justioe has overtaken only She criminals among the 
defeated but not those among the viotors. True statesmanship ought not 
to give any justifiable and avoidable excuse for any 3uoh reproaoh. 
Strengthened by tho oonsoiousness that they ha're gone to tho extreme 
praotioable limit of soouring impartiality and equality before the law* 
the Unitod Nations will be in tho position to disregard tho charge that* 
amidst a sanotimonious claim to virtue , they ocmblncd the roles of party 
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and Judge# Thoy will no longor havo to roly oxolusivoly on the 
powerful - and porhnps in itself sufficient-argument that, representing 
as thoy do ths overwhelming majority of mankind, their oollootive 
deoialons transoond tho oonfinos of a selfish ex parto olaira. In 
addition, thoy will bo ontitled to insist that as a matter of experience 
tho impartiality of German oourts and findings cannot be trusted# 

This lattor consideration merits special emphasis# German 
writers have maintained ropeatodly that the Gorman Supremo Court whioh, 
aftor tho abortive efforts to obtain tho delivery of German nationals 
aoousod of war orimos in conformity with the Treaty of Versailles, 
tried the aoousod porsons, displayed a high degroe of conscientiousness 
and impartiality# In the opinion of tho writer of this memorandum, 
that olaim oannot bo substantiated# Of 901 oases whioh came before 
the Supreme Court, only thirteen onded in tho condemnation and conviction 
of tho aoousod# In these few oasos the Supreme Court found tho accused 
guilty of suoh orimes as maltreatment of prisoners of war (tho Muller and 
Neumann oases, Cmd# 1422, pp# 26,36) and firing on tho boats of survivors 
from hospital ships sunk by a submarine (The Llandovery Castlo , ibid#, 
p# 46)# The Court inflioted relatively mild sentences of imprisonment# 

In 692 oasos the Court oame to the oonolusion that thore were no legal 
grounds justifying the continuation of proceedings. In a considerable 
number of oases relating to maltreatment cf prisoners of war, the Court 
found that the aoousod, far from having been guilty of the charges, 
had gone out of their way to treat the prisoners with special consid- 
eration# The dootrine of superior orders and tho plea of military 
nooessity were elevated to paramount and overriding legal principles - 

a lino of oonduot whioh the Supreme Court pursued in subsequent years 

1 ) 

in oonnootion with tho interpretation of tho Hague Regulations and 

1) Thus in a oaso deoided in November, 1924, the German Reiohsgerioht 
held that the requisition by Germany of maohines in oooupied Belgium and 
thoir subsequent sale to private manufacturers was legitimate although 
oontrary to the Hague Regulations# For these, in view of the Court, left 
intact the principle that a State’s right of self-preservation has 
precedence over international treaties (Annual Digest , 1923-1924, 

Caso No# 230)# *” 
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the punishing for high treason of German nationals aocused of denouncing 

to the Allied Powers the violations by Germany of her obligations in the 

l) 

matter of disarmament under the elauses of the Treaty of Versailles# 

It may be a matter of controversy whether at any time there was a legitimate 
ground for the expectation that the oourts of the defeated State would put 
on one side sentiments of national pride and resentment and render judgment 
in the spirit of judioial detaohment. But the lesson of experience 
oannot be disregarded# 

Neither, in the light of experience, are we in the position to plaee 
relianoe upon the findings of any speoial commission of investigation 
instituted by a German legislative body however demooratioally constituted# 
In August, 1919, there was set up, as part of a general committee en war 
responsibilities appointed by the German Reichstag , a sub-committee 
appointed to investigate the charges of violations of the laws of war 
committed both by Germany and her allies# The Commission, whose work 
was largely under the direction of Professor Sohiioking, a distinguished 
international lawyer and subsequently one of the judges of the Permanent 
Court of International Justice, produoed a series of reports published 
in 1927 in five volumes under the title Vdlkorreoht im Weltkrieg # A 
study of these volumes permits the oonoluslon that the Commission did not 
exhibit a higher degree of detaohment than that displayed by the Supreme 
Court# It exonerated Germany from the major charges of lawlessness and 
piled grave aoousations upon the Allied Powers# 


In the matter of oharges of ruthlessness and terrorism in the oourse 
of tho oooupation of Belgium, the Commission aooepted as proven the faot 
that there was waged a popular war (Volkskrieg) against the German forces 


1) The Reiohsgerloht rejeoted the view that the oonviction of the aooused 
would violate the rule of international law which prescribes that treaties 
must be fulfilled in good faith# For that prinoiple, in tho view of the 
Court, binds only the oontraoting party and not individuals (Maroh 14, 1939 | 
Annual Digest, 1927-1928, Case No# 5). 
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and that thoro was therefore full justification for tho resulting aots 


of suppression. In this conneotion, Profossor Mourer, tho prinoipal 


rapporteur of tho Coianission, justified the indiscriminate killing of 


hostages* Ho said* "In war every one is a saorifioial lamb. What 


appears to be humane is, from a higher standpoint, often the most 


inhumane. Is it not tho innocent soldior who falls viotim to the war 


crime on tho part of tho inhabitant, and is not tho killing of hostages 


meant to prevent this ? ... Tho oommander who wishes to bo humane may 


in faot prove very inhumane in relation to the soldiers entrusted to him 


and thus incur a grave responsibility" ( Das Volkerreoht im Woltkrieg , 
vol. II, p. 221). The Commission had no difficulty in holding that the 
“dragging" (Versohloppung) by tho French authorities of the inhabitants 


of the oooupiod parts of Alsace and Lorraine to France at the outbreak 


of war was contrary to international law (vol. I. pp. 167-185). But it 


expressed the considered view that the German decree of October 28, 


1916, by virtue of which "unemployed Belgian workmen who, after they had 


refused to accept work offered to them in Germany and, as tho result. 


had bocomo a charge upon publlo resources, wore oompulsorily transported 


to Go many in order to be provided with employment, was in accordance 


with Artiole 43 of tho Hague Regulations and with international law at 


a time when there was no sufficient employment in Belgium and when that 


measuro scorned to be urgently required for tho restoration and maintenance 


of publio order and publio life." Tho Commission had no doubt that 


those measures wore not inconsistent with Articles 46 and 52 of tho 


Hague Regulations which guarantee the rights of inhabitants , seoing 


that military requirements are paramount and that tho maintenance of publio 


ordor and publio life are a military necessity (vol. I. p. 193). The 


foloha gerloht had previously deoided, in tho course of criminal proceedings 


against Fiold-Marshal Hindonburg in rospeot of this chargo that his 


aotion was lawful. Tho Gorman-Be lgian Mixod Arbitral Tribunal found on 


Juno 3, 1924, that the transportations wore contrary to international law.) 


With respect to tho use of poison gas by tho German armies, tho 


Conrnission agrood that artillery projectiles containing suoh gases wore 
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and that thoro was therefore full justification for the resulting aots 


of suppression. In this connection. Professor Mourer, the principal 


rapporteur of tho Comnission, justified the indiscriminate killing of 


hostages. Ho saidi "In war every one is a sacrificial lamb. What 


appears to be humane is, from a higher standpoint, often the most 


inhunane. Is it not tho innooent soldior who falls viotim to the war 


orimo on tho part of the inhabitant, and is not tho killing of hostages 


meant to prevent this ? ... The oommander who wishes to bo humane may 


in fact prove very inhumane in relation to the soldiers entrusted to him 


eind thus inour a grave responsibility" (Das Volkerrooht im Weltkrieg, 


vol. II, p. 221). The Commission had no difficulty in holding that the 
"dragging" (Versohloppung) by tho French authorities of the inhabitants 


of the oooupiod parts of Alsace and Lorraine to France at tho outbreak 


of war was oontrary to international law (vol. I. pp. 167-185). But it 


expressed the considered view that the German decree of October 28, 


1916, by virtuo of which "unemployed Belgian workmen who, after they had 


refused to aooept work offered to them in Gormany and, as tho result. 


l had booome a oharge upon publio resources, wore oompulsorily transported 


to Gormany in order to be provided with employment, was in aocordanoe 


with Artiole 43 of the Hague Regulations and with international law at 


a time when there was no sufficient employment in Belgium and when that 


measuro seomod to be urgontly required for the restoration and maintenance 


of publio ordor and publio life." Tho Commission had no doubt that 


these measures wore not inconsistent with Articles 46 and 52 of tho 


Hague Regulations which guarantee tho rights of inhabitants, seoing 


that military requirements are paramount and that tho maintenance of publio 


ordor and public life are a military necessity (vol. I. p. 193). Tho 


tolohs gerioht had previously deoided, in tho course of oriminal proceedings 


against Fiold-Marshal Hindonburg in respect of this chargo that his 


aotion was lawful. The Gorman- Belgian Mixod Arbitral Tribunal found on 


Juno 3, 1924, that the transportations wore oontrary to international law.) 


With respect to tho use of poison gas by the German armios, tho 


Commission agrood that artillery projectiles containing suoh gases wore 
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first used by tho Gorman armios* ®ut it declined to see in -that praotico 
a violation of tho prohibition, includod in tho Hague Declaration of 1899, 
"of tho use of projectiles tho solo objoct of which is tho diffusion of 
asphyxiating and dolotorious gasos" on tho ground that this was not tho 
"solo object" of tho cxplosivos launohod by Gorman artillery (vol* IV, 
pp* 7 - 9, 39 - 42)* Koithor, in tho view of tho Commission, was tho uso 
of thoso projootiles contrary to the prohibition, laid down in Artiolo 23 
(a) and (o) of tho Hague Regulations, of tho uso of poison and poisoned 
woapons on tho ground that thoso did not include poison gas* Tho somo 
applied to tho uso of gas clouds by Germany. At tho samo timo tho 
Commission found that the Fronoh army was cquippod and first used weapons 
aloarly prohibited by tho Hague Declaration and tho Hague Regulations, and 
that tho subsoquont uso of tho gas woapon by Germany was justified as a 
moasuro of reprisals. In tho mattor of air warfare, and in particular of 
air bombardment, tho oonolusion of tho Commission was that tho rulos of 
international law on tho subjoct had boon violated not by Gormany, but by 
tho Alliod Powors (vol* IV. p* 53.) Tho conduct of unrostriotod submarino 
warfare by Gormany was doolarod to havo boon in accordance with inter- 
national law as a logitimato moasure of roprisals against the unlawful 
blockndo proclaimed by tho Allios (vol* IV. p*113). 

Occasionally, it was only after a circuitous legal argument that tho 
Commission arrivod at a conclusion ftxvourablo to Gormany* Thus with 
rognrd to Article 23g of tho Haguo Regulations which prohibited "belligerents 
to dostroy or seize enemy property unless such destruction or soizuro bo 
imperatively demandod by tho nooessitics of tho -war", tho Commission agrood 
that that article lent itself both to a rostrictod and to a wido 
interpretation* "Nocossitios of war" oould moan oithor imporativo 
military noco3sity diroctly oonnoctod with offonsivo or dofonsivo action, 
or, generally, any military advantage acoruing from devastation* Tho 
Commission oxprossod tho view that tho rostrictod intorprotation was to bo 
proforrod* Howovor, in a curious non sequltur , it proccodod to stato that, 
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for tho purposos of the investigation, it was sufficient if thoy woro 
satisfied that the military authorities in question oonsidered in good 
faith military necessity to be involved! "The Commission oould not safely 
underbake a teohnioal review of military necessity." Having gone thus 
far, it had no diffioulty in considering as legitimate the general 
devastation effected by the German army at the time of the retreat in 1917 
to the so-oalled Siegfried-line; tho devastation during the retreat in 
1918; and the destruction of the mines in Northern France and in Belgium 
(vol. I, t pp. 61 - 64), As a rule, however, the Commission avoided tho 
appearance of undue restraint. With regard to the action of the Allied 
Powers in Greece it put on record its conclusion that "there was hardly 
a rule of neutrality whioh had not been flagrantly violated by tho Entente" 
(vol, II, p, 16), Tho Commission entertained no doubts as to its own 
impartiality. It described its work as a"historio innovation, sooing 
that never before had a parliamentary organ undertaken tho task of pro- 
nouncing, exclusively by roforonoo to international law, legal judgment on 
events and measures" (vol, I, p, 6), 

Tho author of this momorandtm has thought it useful to oomment in some 
detail on tho record of the Gorman Supremo Court and of tho Commission on 
Violations of tho Law of War as throwing light on tho prospects of impartial 
application of international law by the oourts and other agencies of 
Germany, Theso comments have not boon made in any spirit of rooriminatlon, 
Thoy may bo found usoful as a reminder that the oauso of impartial justice 
may bo sorved in ways other than a mochanioal oquality in prooeduro* 
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V. 

Extradition from Neutral States 

The observations which follow are concerned with the situation which 
may arise in case nationals of Germany and of her allies should seek refuge 
in neutral co untrios in order to avoid prosecution for war crimes* 

The contingency of neutral countries being compelled to hand ever suoh 
persons as the result of political pressure, regardless of the legal 
merits of the question, need not bo considered here. In this memorandum 
it is proposed to consider the legal grounds, if any, on which the United 
Nations will be able to base their demand fer the delivery of suoh fugitives* 
In particular, to what extent will they bo able to roly on the law of 
extradition, especially as expressed in the existing extradition treaties? 

To what extont will there bo room for the application of what may now be 
regarded as the rule of customary international law in the matter of non- 
oxtradition of political offenders? 

It is clear that any problems which may be raised in this connection 
will have to be settled, in the first instance, on the basis of suoh 
extradition treaties as may exist be ween the neutral State in question 
and any of the Uni tod Nations oonoerned asking for the extradition of a 
particular person or persons. It is not believed tint extradition oould, 
in such oases, be properly refusod on the ground of tho political nature 
of the offence in tho accepted meaning of the term. Tho conception of a 
political orimo has a definite moaning :>n the lav; of extradition. A 
political orimo is one committed in -;he attempt to substitute ono 
government for another or one form of government for another. Courts, 
including Gorman and Swiss Courts, have attached decisivo importance to 
that distinguishing feature of political crimes. Crimes committed by 
anarohists opposing all government* crimes perpotratod as an act of 
political rovongoj orimos committed for motives of patriotism but 
unrelated to any attempt to chongo tho government or tho form thereof - 
all those have boon hold by highest municipal tribunals not to como within 
thooatogory of political crimes protected from oxtradition. It is oloar 
that, whatovor olso may bo tho basis of tho asylum sought by war criminals 
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in neutral States, it oannot be that of the aocepted notion of polltioal 
of f enoes • 

The above line of reasoning, although relevant, is somewhat teohnioal 
if we oonsider that the principle of non- extradition of political offenders 
has, in fact, no reasonable oonneotion with the cuestion of extradition 
for war crimes. If extradition were asked for the political crime of 
initiating the war in violation of the General Treaty for the Renunoiation 
Of War ; if it were requested for commencing the war in disregard of Hague 
Convention No. Ill providing for a declaration of war; if it were 
insisted on for a deoision of military policy in the oonduct of war like 
the ordering of general devastation, or of a breaoh of truoe; if 
extradition were demanded for taking of life and destruction of property 
incidental to lawful warlike operations — • in all these cases, the analogy, 
although teohnioally departing frcjn established terminology, does not seem 
altogether divoroed from the aocepted notion of a political crime. 

But acts whioh per so constitute common crimos and whioh are oontrary 
to rules of war cannot legitimately be assimilatod to political offoncos. 

The faot that certain aots, otherwise criminal, like taking of life or 
oausing bodily injury, are committed in pursuance of lawful warfare, 
deprives them of the stigma of oriminality aocording to common law and 
renders them, in a vague sense, political. But onco it has boon 
established that these acts have been perpetrated outside the channels of 
lawful warfare, there vanishes the decisive factor which lifts them above 
tho reprobation of common oriminality. 

Undoubtedly tho bordor-line between lawful and unlawful acts of war 
is often a shadowy one, and to that extent the neutral 8tato may deem 
itself entitled to considerable latitude in granting or rofusing extradition.. 
But the distinction wielded by the executive and judicial authorities of 
the neutral States must be exeroisod in good faith. Should the neutral 
State or its oourts adopt a genoral policy of non-extradition in the matter 
of war orime8 on tho ground that they are political, any of the United 
Nations concerned would, it is believed, be confronted prlma faoie with a 
broach of any existing extradition treaty. Should that happon, a remedy 
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for the broach of tho treaty might bo found in some cases in any surviving 
obligation of compulsory judicial sottlomont. Ag between Switzerland, 
for instance, and Poland, or Belgium, or Holland, tho provisions of the 
Optional Clause might be found sufficient for tho purposo. A decision 
of tho Pormanont Court on the matter would, in substanoo, dispose of tho 
oontrovorsy between States in the relations of which the Optional Clause I 

novor was or has ceased to bo operative, as for instance, may be tho case j 

of Groat Britain as the result of the British doolaration of September, 

I 

1939, suspending the operation of tho Clauso with regard to tho disputes / 

arising out of events occurring during the hostilities. A neutral State ^ 

*ir 

refusing to comply with its treaty obligations would expose itself to a 
denunciation, on the part of tho United Nations, of the existing j 

extradition treaties. Moreover, the oonsequenoes of a breach of a treaty ! 

’» 

of this kind, in defiance of the public opinion of the world and in a 

i. 

misplaoed insistence on the principle of asylum, may justifiably oover 
acts of reprisals and self-help appropriate to the occasion. For this 
reason, it would be proper for the United Nations, in a joint and solemn ^ 
pronouncement addressed to remaining neutral States, to reserve all their 
rights both under existing extradition treaties and under customary inter- 
national law, and to warn neutral States of the risks and possible com- 
plications inherent in the admission of the guilty persons and resulting 
from the inability or the unwillingness of these States to surrender 
persons accused of crimes whioh have shookod the ooncoienoe of mankind, 

IThile the provisions of the existing extradition treaties between ^ 
neutral States and many of the United Nations must be studied in detail 
in relation to any probable situation, it is clear that they sure likely 
to cover most of possible war crimes both ratione loci and rati one ^ 

materiae# Thoy will cover, ratione loci , aots committed in such parts 
of tho territory of the requesting State as were under enemy occupation; 
acts in or from the air over the territory of the requesting State and 

\ 

having effect in its torritoryj acts, wherever committed, having effeot 
on what is constructively State territory, namely, vessels flying the 
flag of the United Nations; and, probably, aots ordered by persons 
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plications inherent in the admission of the guilty persons and resulting 
from the inability or the unwillingness of ihese States to surrender 
persons aocused of crimes which have shooked the oonsoienoe of mankind. 

While the provisions of the existing extradition treaties between 
neutral States and many of the United Nations must be studied in detail 
in relation to any probable situation, it is clear that they are likely 
to cover most of possible war crimes both rat lone loci and rat lone 
matoriae « They will cover, rations loci , aots committed in suoh parts 
of the territory of the requesting State as were under enemy occupation} 
acts in or from the air over the territory of the requesting State and 
having effoct in its territory; acts, wherever committed, having effeot 
on what is oonstruotivoly State territory, namely, vessels flying the 
flag of the United Nations; and, probably, aots ordered by persons 
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present in German or othor enemy territory bat having effect in the 
territory of any of the United Nations. They will include, rati one 
materlae , the oommon orimes usually enumerated in the extradition treaties 
like murder, assassination, manslaughter, wilful assault resulting .in 
death or permanent disablement, rape, false imprisonment, orimes against 
personal liberty, laroeny, robbery, extortion, malioious injury to 
property, threats or attacks upon persons cr property, and so on. 

Most of the illegalities perpetrated in oocupied territory and in the 
oourse of air and naval warfare oan be reduced to orimes ouoh as those 
enumerated above. 

At the samo time there will remain a considerable segment of oases 
whioh, for various reasons, will not come within tho purview of extra- 
dition treaties, for instance, orimes against prisoners of war oonmitted 
in German territory or in that of her allies. Will neutral States, 
aoting out of a misplaced attachment to the humanitarian principle of 
asylum or out of ideological affinity with tho presont German regime, 
be in a position, in such cases, to offor the shelter of impunity to 
persons accused of war orimes and to rely cn existing law in support of 
their aotion. To what extont is it truo to say that tho handing over 
of war oriminals - or of any other criminals - who reek refuge in foreign 
countries oan take place only on tho basis o* extradition treaties? 

It is doubtful whether we are entitled tc assume any such limitation. 

In a very real sense the function of exnxac’ iticn troatie3 is to rogulate 
in dotail and to provide machinery for giving effect to tho genoral 
principle of extradition. That principle, although it has not yet 
hardened into a legal obligation, is in accordance with a growing 
recognition of its necessity. Thero are nunorous cases on record, 
including thoso deoidod by Gorman oourbo, in which extradition has been 
granted in the absonco of an extradition treaty. There is no rule of 
international law whioh prevents a State from handing over aoousod 
porsons for trial, though in some States, notably' in Groat Britain and 
in tho United Statos, there exist domestio safeguards such as tho writ 
of habeas corpus whioh provents the oxecuti/o from handing a porson over 
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to another State exoept in aooordanoe with a statute based on a treaty* 

A State refusing to oonolude any extradition treaties and to extradite 

e 

foreign oriminals would not be failing in any formal legal duty, but 
it is dear that its conduct would oome dangerously near to an abuse of 
a right and to an international nuisance. In that case any pressure 
which the requesting State may exeroise in order to bring about a ohange 
of attitude on the part of its neighbour oould not properly be regarded 
as mere assertion of power. 

The privilege and the moral duty of granting asylum to the persecuted 
ought not rashly to be interfered with* But the respect due to that 
privilege must in turn be conditioned by the manner in which it is 
exerolsed. The principle of asylum is put in jeopardy when it is used 
in a way amounting to a denial of justioe to States whioh, in the persons 
of their citizens, deem themselves to have been the victims of orud and 
systematic orimes* If, for lnstanoe, the principal authors of German 
war orimes were to take refuge in Spanish territory and if Spain, relying, 
on the absenoe of an extradition treaty, were to refuse to hand over suoh 
persons for judioial trial surrounded by neoessary safeguards of impart- 
iality, a contingency wouldori.se in which the requesting States would be 
entitled to assert that Spain has become guilty of an abuse of the right 
of asylua and that she is committing against these States an illegality 
whioh they are at liberty to remove by suoh moans as international law 
and the unprecedented oharaoter of the situation seem to authorise* 

An abuse of a right is not lightly to be presumed. The dootrine of 
abuse of rights is an innovation in international law. But* although 
an innovation, it has received repeated endorsement by the Permanent 
Court of International Justioe and, in obvious oases, it provides a 
perfectly legitimate starting point for remedial action. The oirouastanoe 
that extradition is refused in respect of oriraws condemned by inter- 
national law and international conventions to whioh the neutral State in 
question is a party would be particularly relevant. The situation will, 
in that case, be totally different from that whioh arose as the result 
of tho refusal of Holland to deliver William II of Hohensollern whom the 
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Allied and Associated Powers arraigned, in Artiolo 227 of the Treaty 
of Versailles, "for a supreme offonoo against international morality 
and the sanotlty of troatios," Neither the aoousation of the Treaty 
of Versailles nor the request subsequently made in pursuance thereof 
wero primarily based on law. As M, Clemenoeau put it in his Note of 
January 11, 1920, this "was not a case of a publio aoousation fund- 
amentally of a legal oharaoter, but of an aot of high international 
polioy demanded by the oonsoionoo of mankind," This, it may be 
assumed, will not be the basis of any requests for extradition made 
by the United Nations, Suoh requests will be based on oharges of 
violation of the law. Moreover, the United Nations will be in the 
position to assert that the erimes perpetrated by Germany were 
unprecedented both in their extent and in their studied disregard 
of legal restraints, and that they are therefore justified in insisting 
that the conventional and o us tomary law of extradition be interpreted 
in the light of that fact. At the seme time, the neutral States in j 

question will be entitled to ask for an assurance that the intondod 
prosecution for war crimes will not be used as a mere instrument of 
revenge. They will be entitled to olaim the right torrefuse extra- 
dition in oases in whloh, in thsir view, the alleged offenoe partakes f 

of the oharaoter of an offenoe against the rules of warfare in its f 

wider sense rather than of a common law crime and in whioh they are 
prepared to submit that preliminary question to judioial determination. 

They may avail themselves of any offer, and insist on staking it at 
offeotive as possible, to assooiate neutral assessors or judges with 
the aotivitles of the pourts charged with tho trial of war orlmineds* 
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VI. 

] 

* 

1 1 

The Limits of Punishmont of War Crimos. 
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Tho quostion of the manner in which tho various courts ongagocl in tho 
trial of war criminals will apply municipal and international law need not 
be considered in this memorandum in detail. But it is advisable to 
examine at this juncture some of tho principal factors which, in 
individual oases, may have tho result of excluding punishmont or 
mitigating its severity. Tho study of theso factors is indicated 
both in doferenco to tho duty of confining tho punishmont of war crimos 
within tho limits of international law and as showing, in tho final 
rosult, that tho efficacy of tho law is not seriously affeotod by what 
appoar to bo, at first sight, vast exceptions. Theso possiblo limitations 
may bo considered undor throo hoadsi 

(1) tho ploa of superior ordorsj J| 

(2) the uncortaintios and controversial aspects of tho law 

of war# 

(3) tho oporation of reprisals. 



(l) The Plea of Superior Orders 


In its report presented to tho Preliminary Poaoo Conforonco at 
Paris, tho Commission on Responsibilities said: "Wo desire to say 
that oivil and military authorities cannot be rolievod from responsibility 
by tho more fact that a higher authority might havo boon oonvioted of 
tho samo offonoo. It will bo for tho Court to dooido whothor a pica 
of suporior ordor3 is sufficient to acquit the person charged with 
responsibility. " Although this ref or once to tho ploa of superior 

ordors was, in its oontoxt, limitod to ono particular situation, 
namoly, of a prior conviction of a superior offioer or official, 
tho above statomont was probably intondod to givo a gonoral answor to 
tho problem raised by the pica of suporior orders. It appoars from 
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tho statomont as quoted: (a) that tho Commission dosirod to dissociate 
itsolf from tho view exprossod, among others, in tho British Military 
Manual (as woll as in tho United Statos Rulos of Warfaro) that "mombors 
of tho armod forces who commit such violations of tho rooognisod rulos 
of warfaro as aro ordered by thoir Governments or by thoir ooramandor 

1 ) 

aro not war criminals and cannot thoroforo bo punishod by the onomy" j 
(b) that tho Commission did not oonsidor it within its provinoo - or 
within tho roach of agroamont among its mombors - to lay down dotailed 
principles for tho guidance of national courts in tho matter* 

It is not surprising that tho Commission found it nooessary to 
dissooiato itsolf from tho view that suporior ordors aro a suffioiont 
justification* A rulo of this naturo, unloss roduood to logitimato 
proportions, would in most eases result in almost automatlo impunity 
in oonsoquonco of responsibility boing shifted from ono organ to 
another in tho hiorarchy of tho Ste.to or its armod forcos* If tho j j 

rulo as statod in the British and Amorican military manuals actually 
roprosontod the existing position in international law, tho prospoot ijl 

of bringing to justioe any substantial portion of offondors would lndood i, 

! 

bo s lender* 


l) § 443* This prinoiplo appoars for tho first time in Chaptor XI V 
written in 1914 by Profossor Opponhoim and Col onol Edmonds under tho 
title "Tho Laws and Usages of War on Land"* Artiolo 366 of tho Unitod 
Statos Rulos of Land Warfaro ropoats, almost litorally, tho British 
rule* Thoro is no trace of it in the Instructions , drafted by Liobor 
in 1863, for tho Govornmont of Armios of tho United Statos in tho 
Fiold (for those Instructions soo Halleck, Intornationa.1 Law , 
vol* II* pp* 40 - 55)* Chaptor XIV of tho British Manual has no 
statutory forco* It is probablo that in any case its provisions 
must be interprotod by roforonco to other parts of tho Manual, in 
particular to those which stress the duty of obodionco to lawful 
ordors only (seo bolow)* 
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The activity of the Gorman Roichsgorioht in oonnoction with tho 
charges, put forward by tho Alliod Powors, against German offioers, 
illustratos in an interesting mannor tho truo implications of an un- 
qualified aocoptanco of tho doctrino of superior orders. Tho person 
first on tho British list of individuals whoso prosooution for war 
orimos was domandod was Grand Admiral Tirpitz, Soorotary of State of 
tho Gorman Navy botwcon August 1914 and March 1916* Ho was chargod 
with having ordored unrostriotod submarine warfare* Tho Relohsgorioht 
quashed tho procoodings on tho ground that, in addition to tho faot 
that unrostriotod submarine war faro was not oontrary to international 
law, tho Grand Admiral was not responsible for tho ordor in quostion. 

Tho Roichsgoricht found also that that ordor was not givon by Admiral 
von Capollo who was Soorotary of tho Navy from liaroh 1916 to July 1918; 
or by Admiral Schoor, Commander of tho Flcot from January 1916 to Juno 
1918; or by Admiral Hippor, Commander of tho Floot from August 1918 
to Novambor 1918; or Admiral Mullor, Chiof of tho Naval Cabinet of tho 
Emperor throughout tho war* Who did give tho ordor ? Tho judgments 

I 

of tho Roichsgorioht do not elucidate this point* But in tho dooision f 

concerning Admiral von Hippor tho Roichsgorioht liftod to some oxtont j 

.j 

tho veil of discrotion by stating it was not tho Chiof of Floot who was I 

rosponsiblo for tho ordor of unrostriotod submarino warfaro, but tho 

Hoad of tho Supreme Command of Naval Operations - presumably tho Emporor 

himsolf* In view of this it is not surprising that the Supromo Court 

aoquittoc^ as having acted undor suporior ordors, individual naval 

commanders whom tho British list chargod "with sinking ships without 

warning in circumstances of unusual cruolty and inhumanity# " If 

this interpretation of tho plea of suporior ordors woro to provail, 

thon it is clear that in many eases no one but tho Hoad of tho Stato, 

cspocially undor a rogime of absolutism or dictatorship, could bo 

hold rosponsiblo for decisions of major importance involving a broach 

of international law - a solution tho futility of whioh is onhancod 

by tho international irrosponsil ility, assertod by many, of tho 
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The problem raised by the plea of superior orders is, by general 
admission, one of great oomplexity both in international and munioipal 
law. How intricate it is may bo gauged from the faot that the solution 
adopted in recent British and Amerioan military manuals with regard to 
war orimes is at variance with that in force in both countries in the 
domain of constitutional and oriminal law. Moreover, the law on the 
subject in these and in other countries in the field of munioipal law 
* is not free of ambiguities and apparent inconsistencies. In Great 

Britain and in the United States a. Soldier cannot validly adduoe superior 
orders as a oiroumstanoe relieving him of liability for an illugal aot* 

This is a rule established by a long series of decisions in both oountries. 
The diffioultios resulting from the possible conflict between the duty 
of the soldier to obey ordors and his subjection to the general law of 
the land are appreciated by judges and writers, and sympathy is oooasionally 
expressed with the predioamont of the soldier who is thus subject to two 
possibly oonflicting jurisdictions* But the major rule, although 
qualified in some decisions and although mitigated by tho admitted right 
of executive remedial aotion, has remainod intact. 

The faot is that the law - evon military law - does not reduce the 

soldier to the status of a more meohanism. While enjoining upon him obedi- 

enoe to orders, it adds tho substantial qualification to the effbot that 

obedienoe is duo only to lawful orders. Tho law osoillates, with 

perhaps unavoidable hesitation, between the dictates of absolute 

disoipllne and offioionoy in what is essentia My an instrumentality of 

power and tho equally inosoapable subjection of that instrument of 

1 ) 

power to the authority of tho lav/. Tho result is that in addition to 

l) Tho ohanges in British legislation on the subjeot are significant. 
Aooording to tho Military Code of 1715 "every officer or soldier who should 
refuse to obey the military orders of his superior officer" was liable to 
4 oapital punishmont, Tho Mutiny Aot of 1717 was to the same efffeot, In 

Sutton v. Johnston (1 East Rep, 458) wo find Lord Mansfield sayingi "A 
suto ruinate of floor must not judgo of tho danger, propriety, expedienoy, or 
oonsequenoe of tho order he reooivos - ho must obey - nothing oan exouse 
him but a physical impossibility," There ic no reference in this passage 
to tho legality of tho order. In 1749 tho wording of tho Mutiny Aot was 
ohangod in tho sonso that it providod for punishment for disobedience to 
"any lawful oonmand". § 9 of tho Army Act (44 4 46 Viot.o.68) is to the 
seme offoot. 
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tho natural risks of his calling tho soldier has, in theory, to face 
tho dangors of a conflict botwoon his duty of obodionco to ordors and 
his duty to oboy tho law# Wo say "in thoory", for in fact tho law 
docs not ignore altogothor tho rosulting difficulty# Numerous de- 
cisions of courts in tho Unitod Statos rocogniso that, whilo, in 
principlo, superior ordors arc not a valid defence, obodionco to an 
ordor which is not on tho faco of it illogal, rcliovos tho soldior 
of liability# Somo Stato laws go even further in that diroction# 

In England, whoro tho Courts havo boon loth to dopart from tho logical 
rigour of tho ostablishod rule, it is goncrally rooognisod that tho 
oxoroiso of tho right of pardon by tho Executivo is in such oasos a propor 
remody# As Dicoy says: " • • • • a soldior runs no substantial risk 
of punishment for obodionco to ordors which a nan of oommon fconso may 
honostly boliovo to involve no breach of law" (Tho Law of tho Constitut- 
ion , 8th od,, 1927, p# 302)# And thoro aro judicial docisions to tho 
offoct that tho soldier oboylng ordors which "aro not so nonifostly 
illogal that ho must or ought to havo known that they woro unlawful" 
will bo protoctod by tho oourts thomsolvcs (Mr. Justico Willos in 
Koighloy v. Boll , 4 F# ft F# 763)# 

Convorsoly, countries which, in tho intorost of tho offioioncy 
of thoir armod forces, havo adopted tho rulo that obodionco to suporlor 
orders oxcludos liability, make an cxcoption in casos in which tho 
orders aro illogal# Thoy, in turn, differ as to tho nocossary dogroo 
of tho otrviousnoss of tho illegality# Tho Gorman Codo of Military 
Criminal Law providod that tho soldier must oxocuto all ordors without 
fear of logal consoquoncos, but addod that this doos not apply to 
ordors of whioh tho soldior know with certainty that thoy aimed at tho 
commission of a crimo# According to tho law of othor Statos, tho 
immunity of tho soldior oboying ordors ccasos if ho knows or ought to 
havo known of tho unlawful nature of tho ordor. Thoro arc indood 
somo Statos, in particular Franco, in which thoro is, apparontly, no 
qualification to tho rulo that suporior ordors aro in all circunstancos 
a valid oxcuso# Writ or s of authority, liko Duguit, havo dofondod that 
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that rule with vigour on the ground that it la indispensable to the 
cohesion and to the efficiency of the army* But it has not been 
asserted that its effect is to relieve French nationals of responsibility 
when tried before foreign tribunals for tho violation of the municipal 
law of these countries or of international law even if that foreign 
country itself haa adopted an identical rule* For it is, by neoessary 
implication, a rule applicable only to the State's own nationals and 
only in respect of its own municipal lav/. In faot, no country has 
more emphatically than Franoe rejected the plea of superior orders 
when put forward by enemy soldiers and of floors aooused of war orimes* 

It is an interesting gloss on tho complexity of tho problem that in 
Groat Britain and in the United States the plea of superior orders is, 
on the whole, without deoisive effoot in intornal criminal or constitut- 
ional law, although it is apparently treated as a full justification in 
relation to war crimes, while in Franco, whero tho ploa of superior 
orders is an absolute dofonoe in tho municipal sphoro, it is disregarded 
in tho matter of war erimos* 

There is no international judioial authority on tho subjoct, but 
writers on international law have almost universally rejected tho 
doctrine of superior orders as an absoluto justification of war crimes* 

In view of the substantial diversity, both apparont and real, 
in tho judicial and legislative practico of various States, it will be 
neoessary, in any war orimes trials conducted by tho courts of tho 
United Nations, to approach tho subjoct of superior orders on tho 
basis of gonoral principlos of oriminal lav/, namoly, as an element 
in ascertaining the existence of mons rca &3 a condition of accountability* 
In tho first instance, there can bo no liability, or thoro must bo 
diminishod liability, if tho aocusod acted in tho logitlmato boliof 
that ho was acting in aocordanco toth lav/, both municipal and inter- 
national* In his ostimato of tho legal position, tho circumstance 
that ho has reoeivod orders to act in a corcain way must bo regarded. 


priwia faoio, as croating in tho aocusod tho conviction of the lawfulness 
of tho action as ordered* fy tho somo tokon, tho cloarly illegal nature 
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of tho ordor - illogal by roforonco to gonorally acknowledged prinoiplos 
of intormtional law obvious to any person of ordinary understanding - 
rondors tho faot of 3uporior ordor s irrolovunt* Socondly, suoh a degree 
of compulsion as must bo doemod to oxist in tho oaso of a soldior or 
of floor oxposing himsolf to dangor of doath as tho rosult of a rofusal 
to oboy on ordor oxcludos pro tanto tho accountability of tho aoousod 
(unloss, indood, it can bo said that tho porson threatonod vrith suoh 
summary punishnont is not ontitlod to savo his ,ovm lifo at tho oxponso 
of tho victim)* Tho rosult of tho combination of thoso two prinoiplos 
will bo, at tho one ond, that a porson oboylng an obviously unlawful 
order tho rofusal to oboy which would not put him in immodiato joopardy, 
will not bo ablo to shield himsolf behind tho oxcuso of suporior orders* 

At tho other ond, a porson obeying an illogal ordor which is not on tho 
face of it unlawful and disobodienoo to whioh would oxposo him to tho 
full rigours of military discipline, may fully roly on tho ploa of 
suporior orders* Thoro will bo a varioty of intormodiato situations 
botwoon thoso two oxtromo3« 

Thoro ought to be no doubt that should courts ontrustod with 
the trials of war crimos disregard altogether tho pica of suporior f 

or dors, thoy would bo adopting a oourso which could not bo regardod 
as dofonsiblo* It is probably not nocossary, ovon if it woro 
proper to do so, for tho Unitod Nations to announoo in advance to 
what oxtont thoir courts would rocogniso the ploa of suporior ordors* 

But it is of importance that jurists should study and clarify tho 
subjoct* Such study is likely to show that whilo tho fact of superior 
ordors sots a limit to tho punishmont of acts which might otherwise 
constitute war crimos, it i3 not a limit which vail warp the offoctivoness 
of tho law in a manner whioh may bo rightly rogardod as a porvorsion of 
justico* It will not oovor crimos committed by superior authorities 
and offioors acting under thoir own responsibility and initiative; it will 
not protoct criminal aots oommittod by subordinates for purposos of 
privato gain and lust; it will not shield act3 conmltted in pursuance 
of orders so glaringly offending against fundamental conceptions of 
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law and humanity as to ramovo thorn from the orbit of any possiblo 
justification, including that of immodiato danger to tho person 
chargod with tho oxocution of tho orders; it will not oxcuso crimes 
aommittod in obodionco to unlawful ordors in circumstances in which 
tho person oxoouting tho crime was not acting undor tho immodiato 
impact of foar of drastic consoquonoos of summary martial justioo 
following upon a rofusal to act - thoso lattor aro tho orimos porpot- 
ratod by tho vast army of officials in tho ocoupied torritorios# If 
thoso limits of tho doctrlno of superior ordors aro takon into consid- 
eration, thon its judicious application, far from dofoating tho ands 
of justioo, will testify in a significant mannor to tho determination 
of tho Unitod Nations to abido also in this mattor by tho obligations 
of international law. 

(2) Unoortalntios of tho Law of War# 

Similar considerations apply to tho second faotor whioh must 
in samo ways limit both tho scopo of prosocutions for war crimos 
and thoir punishmont# That factor rosults from tho controversial 
character of somo of tho most important aspocts of modom war# Thoro 
aro acts of v/arfaro which an impartial international tribunal would 
probably hold to bo oontrary to international law* but tho lawfulnoss 
of which has boon to a sufficient dogroo a subjoct of oontrovorsy or 
uncertainty to procludo them from boing tho subject of a criminal 
prosecution# Thoro ought, for instanco, to bo littlo doubt that - 
apart, porhaps, from tho doubtful operation of tho law of roprisals - 
an international tribunal would hold that tho Gorman mothods of 
submarino warfaro and of mino-laying woro contrary to international 
law. And yot, bocauso of tho controversial stato of international 
law on thoso mattors, there may bo lacking in respect of such acts 
that dogroo of mons roa which, in mattors of this kind, oonstitutos 
an ossontial condition of criminality# Such acts as tho sinking 
of mor chant vossols without warning or indiscriminate mino-laying 





* 



•¥ * 


-'47 - 


my supply cunplo reason for condemnation and protostj thoy may afford 
ground for retaliatory action of a most swooping and oomprohons ivo naturo 
like the British Retaliatory Orders in Council of November, 1959; they 
may, at the end of the war, justify the imposition of collective sanctions 
by way of compensation or otherwise as distinguished from individual 
penalties of a criminal nature# But criminal proceedings before the 
municipal courts of the viotor may seam to many a questionable method 
of removing outstanding doubts and laying down authoritatively the 
existing lav/- on subjeots of controversy# The fact is that, for 
instance, the legitimacy of sinking, without warning, of defensively 
armed merchantmen has been a subjeot of dispute - oven apart from the 
question of reprisals# At one period, the Government of the United 
States was inolined to support; tho German logal view of the matter# 

Tho exact of foot of Hague Convention No# VIII on the laying of sub- 
marine contact minos has boon a matter of disputo# Tho samo applies 
to suoh questions as gonoral devastation or requisitions for purposes 
other than tho noods of tho army of occupation# 

Total war has, in fact, alterod tho comploxion of many rules# 

At a time whon the "scorched earth" policy, with regard to the 
bolligoront 's own torritory, has becomo part of a widospread praotloe, 
gonoral destruction of property ordorod as an incidont of broad military 
stratogy will not properly form tho subject-matter of a criminal indiot- 
mont# Ifodorn warfaro has raised, and, in some respects loft unsolvod, 
tho problom of roconoiling tho fundamental distinction botwoon oombatants 
and non-combatants - a distinction without which the law of war loses 
muoh of its moaning - with tho advent of new woapons and with tho 
inoronso of tho numbers both of combatants and non-combatants ongagod 
in work of vital importance for tho war effort# This applies in 
particular to tho quostion of norial bombardment of contros of 
population# Tho ubiquity and indofinitoncss of legitimato objoctivos; 
tho difficulty of localising tho offoots of bombardmont; and bombing 
by way of retaliation - all thoso factors my mako it difficult to 
answor tho quostion of tho legitimacy of aerial bombardmont by way of 
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ground for retaliatory action of a most swooping and comprohonsivo naturo 
like the British Retaliatory Orders in Council of November, 1939; they 
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Tho oxact offoct of Hague Convention No* VIII on tho laying of sub- 
marine contact minos has boon a matter of disputo* Tho same applies 
to such questions as gonoral devastation or requisitions for purposes 
other than tho neods of tho army of occupation* 

Total war has, in fact, altorod the comploxion of many rules* 

At a time whon the "scorched earth" polioy, with regard to the 
bolligoront 's own torritory, has becomo part of a widosproad practioe, 
gonoral destruction of property ordorod as an incident of broad military 
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tho difficulty of localising tho offoot3 of bombardmont; and bombing 
by way of retaliation - all thoso factors may mako it difficult to 
onswor tho quostion of tho legitimacy of aerial bombardmont by way of 
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criminal prosecutions against individuals# It is doubtful whothor, 
in this and similar mattors, tribunals entrustod with tho task of 
punishing war criminals in tho poriod botwocn tho amistico and the peace 
treaty are a proper agency for solving controversial and difficult 
problems of the law of war. For this reason it is probable that retribut- 
ion for mu oh of the ravages of war, of loss of life, and of destruction 
of property perpetrated with a oriminal intent may have to remain outside 
the scope of proseoution of individulas for war orimes. This does not 
mean that the guilty State will escape all the oonsequencos of such 
aotions committed on its behalf. There remains, in particular, the 
duty of compensation such as envisaged in Article 3 of Hague Convention 
No. IV or in Artiolo 25 of the so-called Hague Air Warfare Rules of 
1923. Neither will any uncertainty of tho law shiold porsons aoousod 
of dearly criminal acts unrelatod to tho major aspoots of disputed 
rules, such as sinking of lifo boats containing survivors from torpedoed 
ships, or doliborato maohino gunning of olvilian rofugees, or, possibly, 
such aots of more terrorism and frightfulnoss as tho bombardment of 
Rotterdam in April 1940. 

Moreover, it doos not appoar that tho difficulties arising out 
of any uncertainty as to tho oxisting law have a diroot bearing upon 
those acts of Germany and her allios which have providod tho impetus 
for tho almost universal insist onoo on tho punishment of war orimos. 

Criminal aots v/ith rogard to which proseoution of individuals for 
war orimes may appoar improper owing to the disputed nature of the 
rules in question ariso largoly in connection with military, naval 
and air operations proper. No such roasonablo dogroo of uncertainty 
oxists as a rulo in tho mattor of misdeods committed in tho oourso of 
military occupation of anomy territory. Hero tho unchallongcd authority 
of a ruthloss invador offers opportunities for orimos tho hoinousnoss 
of which is not attenuated by any possiblo oppoal to military nooossity, 
to tho uncertainty of tho lav/, or to tho operation of reprisals. 

Tho faot of tho controversial character of sono of the rules of 


{ 

f 



* 


i 



I 


— 49 ■ 


i i 


■war tonds not only to imposo a limitation upon tho scopo of offonoos 
whioh may proporly bo prosocutcd as vnxr orinos* It has a diroot 
bearing on the quostion of tho plea of suporior ordors. If it is 
truo that, as point od out abovo, tho obviousnoss and tho indisputability 
of tho orimo tond to oliminato ono of tho possiblo justifications of 
tho ploa of suporior ordors, then tho controversial oharaotor of a 
particular rulo of v.-ar adds weight to any appoal to suporior ordors* 

An international tribunal may find that tho order was illegal* But 
ary olamont of doubt, howevor ill-foundod, preliminary to such a finding 
must wolgh with particular force in tho decision of tho court to dismiss 
tho ploa of suporior orders* 


(3) Tho Effect of tho Operation of Roprisals 


Tho some considerations apply, with ovon groat or force, to tho 
offoot of tho oporation of roprisals - both in gonoral and in rolation 
to tho ploa of suporior ordors* In tho first and in tho sooond World 
War roprisals havo boon tho legal cloak for tho dopnrturo, some of which 
was unavoidable, from many of tho accoptod rules cf warfare* In a 
sonso, reprisals havo fulfilled tho function whioh would normally havo 
boon loft to agroomont betwocn Statos, namely, that of tho adaptation 
of tho law to tho changed conditions of modern warfaro* In tho sphoro 
of maritimo war tho oporation of roprisals in both world wars has, in 
practice, rondorod obsoloto tho obsorvanco of most of tho traditional 
rulos* It is irrelevant to onquiro whos c original illegality oponod 
wido tho flood gates of retaliation* It is sufficlont to noto that 
the flood swopt away with devastating thoroughness many of tho olaborato, 
though ofton controversial, rulo3* 


A war crimo doos not nocossorily coaso to bo such for tho reason 
that it is committed undor tho guiso of reprisals. But an aot oormittod 
in pursuanoo of reprisals which aro lawful in thoir origin and in thoir 
axooution cannot proporly bo troatod as a war orimo* A tribunal con- 
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frontod with an cxoubo of this naturo vd.ll bo facod with a task of 
considerable difficulty. International law rogulatos, in a nocossarily 
rough and indotominato manner, tho occasions for and tho uso of reprisals 
both in poaco and in war* It postulates, tho roquiremonts of a prior 
attempt at rodross by negotiation, of proportionality, of roasonablonoss, 
of oomplianco with fundamental principles of war such as ro3poot for 
tho livos of non- combatant 8, of duo consideration for tho logitimato 
intorosts of nautrals* But no rule of thumb is applicablo to thoso 
matters, and it may bo diffioult to lay down specific rulos for tho 
guidanco of tribunals. Tho quostion of tho oxtont to whioh such 
rulos can bo framod in advance must bo a matter for caroful study. 


The dl ament of reprisals may have a significant and porploxing 
boaring upon the ploa of superior orders. It has boon shown that 
tho strongth of tho ploa of suporior ordors is oonditionod by tho 
dogroo of hoinousnoss of tho offonco and its approximation to a common 
crimo apparently divorood both from bolligoront nccossity and from 
olomontary considerations of humanity. But thoso lnttor considerations 
may booomo irrolovant whon the aot ha3 boon ordered, or roprosoulod 
to 'tho subordinate as having boon ordorod, in pursuanco of roprisals 
against a similar or identical crime committod by tho adversary. 

Tho subordinate may bo expected, when confronted with an ordor contemp- 
tuous of law, humanity and docency, to assert, at tho risk of his own 
lifo, his own standard of law and morality. This is an exacting, 
though unavoidablo, tost. But no such Independence of conviction and 
aotion may bo expected in ca30S when tho soldior or officor is confronted 
with a ooamand ordering an aot admittedly illegal, cruel and brutal, 
but issuod as a reprisal against tho similarly roprohonsiblo conduct 
of the advorsary. Wo may attribute to tho accusod a rudinontary 
knowlcdgo of tho lav/ and an olomontary standard of morality, but it 
may be more difficult to oxpoct him to bo in tho possession of tho 
ncoossary information to onablo him to judge tho lawfulness of tho 
retaliatory moasuros in quostion in relation to tho circumstanocs 
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frontod with an oxcuso of this nature vd.ll bo faood with a task of 
considerable difficulty. International law rogulatos, in a nocossarily 
rough and indetorrainato mannor, tho occasions for and tho uso of roprisals 
both in poaco and in war. It postulates, tho roquiremonts of a prior 
attempt at rodross by negotiation, of proportionality, of reasonableness, 
of oomplianco with fundamental principles of war such as rospoot for 
tho lives of non-combatants, of duo consideration for tho logitimato 
intorosts of neutrals. But no rule of thumb is applicablo to thoso 
mattors, and it may bo difficult to lay dovm spooific rulos for tho 
guidanoo of tribunals. Tho quostion of tho oxtont to whioh such 
rulos can bo framed in advance must bo a mattor for careful study. 

Tho dlamont of reprisals may have a significant and porploxing 
bearing upon the ploa of suporior orders. It has boon shown that 
tho strongth of tho ploa of suporior ordors is oonditionod by tho 
dogroo of hoinousnoss of tho offonco and its approximation to a common 
orimo apparently divorood both from bolligoront nccossity and from 
olomontary considerations of humanity. But thoso lattor oonsidorations jj 

may boooiuo irrelevant when the act has boon ordorod, or roprosontod 
to ’tho subordinate as having boon ordorod, in pursuanco of roprisals jj : 

against a similar or identical crime oommittod by the adversary. 

The subordinate may bo expected, when confronted with an ordor contemp- 
tuous of lav/, humanity and docency, to assert, at tho risk of his own 
lifo, his own standard of law and morality. This is an exacting, 
though unavoidable, tost. But no such independonco of conviction and 
action may bo expected in casos when the soldior or officor is confronted 
with a oommand ordering an aot admittodly illegal, cruel and brutal, 
but issuod as a reprisal against tho similarly roprchonsiblo conduct 
of tho advorsary. Yfo may attribute to tho aocusod a rudinontary 
knowlodgo of tho lav/ and an olomontary standard of morality, but it 
may be more difficult to oxpoct him to bo in tho possession of tho 
ncoossary information to onablo him to judgo tho lawfulnoss of tho 
retaliatory moasuros in quostion in relation to the circumstanocs 
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allogod to havo given riso to thorn. An oxanplo vdll illustrato tho 
position* No por3on can bo allowod to plood that he was umwaro of tho 
prohibition of killing priaonors of war who have surrendered at discretion. 

i 

t 

' No person can be permitted to assert that, while persuaded of the utter 

illegality of killing prisoners of war, he had no option but to obey an 
order. But an accused who pleads not only an order, but the faot that 
the order was represented as a reprisal for the killing by the adversary 
of the prisoners of his own State, is in a different position. In faot, 
ho might in suoh oases havo a lwwful excuse oven independently of the plea 
of superior orders. VJhon tho Gorman Supromo Court in tho case of tho 
Dovor Castlo aoquittod tho aocusod who ploadod guilty of torpedoing a 
British hospital ship, tho Court oxpressod tho view that tho aooused wore 
ontitlod to hold, ou. tho information supplied to them by thoir superiors, 
that tho sinking of enemy hospital ships wa3 a legitimate reprisal against 
the abuse of hospital ships by tho enemy in violation of Haguo Convention 
No. X. 

On tho othor hand, as in tho matt or of tho uncertainty of tho law of 
warfare, tho import of tho oporation of roprisals is not as considerable [ 

t 

as would appear at first sight. In particular, it doos not seriously j 

f, 

of foot that most potont sourco of war crimes which originates with tho I! 

lawlessness, tho greed, and tho brutality of tho occupying Stato. 


Khilo it is imporativo that wo should bear in mind tho limitations 
upon tho prosocution and punishment of war criminals — limitations suoh 
as those following from tho plea of superior orders, from tho controversial 
oharaotor of somo lavra, of war, and from tho application of roprisals — 
it is of equal importance that we should not in this matter lose tho wood 
for tho troos. Thoso exceptions may mako the work of tho tribunals moro 
intrioato and moro responsible, but thero is no reason to assme that thoy 
will invariably affoot tho issue. Suporior ordors may bo invokod, 
unoortaintios of the law of war may bo roliod upon, and roprisals may bo 
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cited as an exouse - but that does not mean that 'when thus appealed to 
they will confound the ends of justioe. They will be subjected to 

, judicial sorutiny. They may be found sufficiently weighty to warrant 

aoquittal) they may bo considered in the light of and as having the 
effeot of extenuating oiroumstanoesj or they may, upon careful invest- 
igation, be brushed aside as a flimsy device to oover the horrors of a 
war orime. 

At the same time, it is olear that all these three faotors imply 
a limitation upon the punishment of war crimes* It must be a matter 
for consideration whether these limitations ought to bo the subjoot of 
study and expression of opinion by jurists and Governments at this 
junoturo or whether they must be left to be answered by oourts alongside 
with any other questions of law. In the view of the writer, these are 
problems of a goneral nature as distinguished from the application of 
any particular rules. Their preliminary study might be of assistance 
to the oourts in duo course. Any oaroful attention given to them by 
the authorities of the Uni tod Nations might well aot as an additional 

1 

" assurance, in relation to their own peoplos and publio opinion at large, 

of their determination to oonduot the trials of war criminals within 
the limits whioh law and justice impose. 



CONFIDENTIAL! NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


INTERIM REPORT OF IB JULY, 1942 


******** ***** 


1* International Criminal Court. 

While most of us believe that the time is ripe for the establishment 
of a Permanent International Criminal Court, we all hold the provisional 
view that a very large percentage of the crimes which have been and will 
bo oornnitted incidental to and in the oourso of the present war (which 
far the present wo shall merely refer to as "war orimes") oan bo punished 
by means of tho .-jurisdiction of the municipal oourts of the Allied Powers, 
both oivil and military* Accordingly Monsieur Bumay, Professor Glaser, 
and Professor Lautorpacht, with General do Boer as Chairman, woro appointed 
a sub-oommittee with the following terms of reference i 

To examine and state (a) the scope and meaning of the oonception of 
war orimes (b) tho extent to whioh tho punishment of war orimes con be 
aohievod by means of tho application of national laws including military 
law and by moans of national jurisdiction both military and non-military 
(o) what wnr orimes oannot bo dealt with in ono of theso ways. 
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2. The Amistioe 

We re o omrnend that* 

* (a) the Armistice should contain appropriate stipulations for the 

i 

handing over for trial of persons aooused of war crimes, or speoified or 
f to be speoified by name or by categories, suoh as the members of suoh a 

i 

I unit operating in suoh a distriot at suoh a time; and 

I 

(b) the Allied Powers should intimate on the signing of the Armistioe 
that, in addition to the anplioation of any other measures, they will refuse 
to sign a Peaoe unless and until there has been substantial performance of 
this stipulation contained in the Armistioe. 

3, The Defence of Superior Orders 

Professor Gocchart, Professor Lauterpaoht and Dr de Moor were appointed 
a sub-committee to examine and report upon the defenoe of superior orders, 

4 « Surrender by Neutral States 

(a) We reoommond that* 

In the near future the Allied Powers should indioate, through the 
appropriate ohannels, to neutral Governments the desirability of exeroising 
oare to avoid the reception on their territory of persons likely to be 
aooused of war crimes, particularly in view of the large number of orimee 
now being committed. 

(b) Monsieur Bones and Monsieur Vlaitsoh were appointed a sub-oomnlttee 
to examine and report on tne subject of Extradition. 

5* It was agreed to leave the date of the next meeting to be arranged at 
the discretion of the Chairman after the sub-oommitteee had made some 
definite progress with their reports. 

6, The meeting terminated with a vote of thanks to the Polish Authorities 
for their hospitality. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


General de Baer* a Sub-Corami ttee 


Note to Members of the Sub-Committee 


The terms of referenoe of tho Si»b-Committee are as follows t 
To examine and state t (a) Tho soopo and meaning of the conception of war crime sj 
(b) the extent to whioh the punishment of war crimes can be aohieved by means of 
the application of national law, including military law, and by moans of national 
Jurisdiction both military and non-military) (o) what war orimes oannot be dealt 
with in one of these ways# 

(2) With regard to (b) se looted members of the general committee have been 
asked to prepare a statement as to the position of the municipal law of their country, 
in particular with reference to the question whether it oonfers upon national courts 
jurisdiction to punish orimes committed abroad. 

(3) With regard to (a) it is boliovod that the task of the sub-oommittee is 
to enquire whioh are the war orimes in rospeot of whioh tho immediate handing over 
of the aooused to the United Nations ought to be sought as ono of tho terms of tho 
armistice# It is possiblo that tho sub-oomnitteo may, in aooordanoo with tho view 
put forward on pp# 5-11 of Professor Lauterpaoht's memorandum, arrive at the 
conclusion that while all violations of tho law of war are, in a sense, war orimes, 
only some of them ought to bo treated as war crimes in the abovo, limited meaning. 
(l#o# , "such offenoes against the law of war as are orirainal in the ordinary and 
aooepted sonso of fundamental rules of warfare and of general principles of oriminal 
law by reason of their holnousnesa, thoir brutality, their ruthless disregard of the 
Banotlty of human life and personality, or thoir wanton interference with rights of 
property unrelated to reasonably oonceived requirements of military necessity." 

(ibid., p.'9). 


A, 


Other violations of the law of war would still be subject either to criminal 
proseoution before municipal or international courts or to the duty of compensation, 
but they would not be made subject to the obligation of immediate delivery of the 
aooused as a condition of the armistice* 

(4) If this approaoh meets with approval, the sub-oommittee might properly 
attempt the task of preparing a list of war crimes to be inoluded in the demand 
for immediate delivery of the aeoused. 

(6) The answer to (o) will be largely, though not exclusively dependent upon 
the answer to (b) and, to some extent to (a). It must depend upon considerations 
both of a legal and political oharaoter, and it must be influenoed by the faot that 
in view 0 f most members of the general oommittee, the establishment of an 
International Criminal Court as a source of supplemental jurisdiction is both 
feasable and desirable. It might be convenient if eaoh member of the Sub-Committee 


could propare a tentative list of subjeots whieh on account both of their residuary 
oharaoter in relation to (a) and (b) as well as for other reasons are not properly 
within the jurisdiotion of municipal oourts and whioh point, therefore, to the 
establishment of an International Criminal Court. 

(6) It is believed that it is within the oompetenoe of "Ece sub-oommittee to 
enquire to what extent provision should be made for trial by an International Court 
of war orimes with regard to vhioh munioipal oourts possess jurisdiotion, but whioh, 
by reason of internal or external difficulties, ought, in the opinion of the 
judiolal or the political authorities of the State oonoemed, to be tried by an 
International Court. 

(7) It is hoped that eaoh of the four membore of the Sub-Committee may find 
it convenient bo comment in seme detail on the matters raised in this Note, 


M, de 5. 


24 August, 1942. 


Dr do BAER'S SUB-COMMITTEE 


on tho 

MEANING AND SCOPE OF WAR CRIMES Etc., 

(Questionnaire of tho Chairman of tho Sub-Commit too and tho 
answers of Dr do Baer, Professor Glasor, and 
Professor Lautorpacht) . 
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CONFIDENTIAL* NOT FOR PUBLICATION 


Dr d© BAER’S SUB-CO'tiITTEE 


on the 


MEANING AND SCOPE OF WAR CRIMES Etc., 


Answers to Questionnaire 

BELGIUM 
(Dr de Baer) 

The terms of referenoe of the Sub- Committee are as follows* 

To examine and state* (a) The scope and meaning of the oonception of war orimest 
(b) the extent to whioh the punishment of war orimes oan be achieved by means of 
the application of national law, including military law, and by means of national 
jurisdiction both military and non-military; (o) what war orimes oannot be dealt 
with in one of these ways. 

1. Scope of the word "war 11 in this conoept* 

Before examining the scope of the conception of war crimes it is of some use 
to determine what is implied in this expression by the word "war". "War" is now 
a "de facto" question mere than a "de jure" questions the attack on China was made 
without any declaration of war, likewise the successive aggressions on Austria and 
Czechoslovakia. Some Czech members of our Committee have expressed tho opinion 
that orimes committed by the Nazi cocupiors after the invasion of their country 
be considered as war crimes. There i3 certainly room for the opinion that crimes 
committed in that country before September 1939 (such as crimes committed by the 
Gestapo in June 1939 in Kladno) should not be treated in a different way from 
crimes committed after that date, especially as the invasion of Czechoslovakia 
was resisted by a part of the Czeohodcvak Army, so that it is possible to concede 
that a virtual state of war has existed there sinco the beginning of the cocupation. 

In this respeot the occupation cf Austria on 11 March 1938 was an act of international 
violence whioh might also be assimilated to a state of war, as well as the Japanese 
aggression on Manchuria in 1330. Tho only view wo oan take at present seems to be 
that the moment from whioh a country is at war is a question of faot, the determination | 
of whioh is nob tho concern of our Committee, but should be done, when the time comes, 
by the authorities of oaoh ono of tho oountries concerned. From this follows that 
this Committee is not in a position to prooise in torms of time - and to fix dates 
in reepoot of - tho ooncoption of a war crime. 

2. Purpose of the ooncopt o f war c rim es* 

Another preliminary raattor whioh should be mado clear is tho purposo whioh we 
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Dr de BAER’S SUB-CO’ilITTEE 


on the 


MEANING AND SCOPE OF WAR CRIMES Etc., 


Answers to Questionnaire 

BELGIUM 
(Dr de Baer) 

The terms of referenoe of the Sub-Committee are as follows: 

To examine and state: (a) The scope and meaning of the conception of war crimes: 

(b) the extent to whioh the punishment of war orimes oan be aohieved by means of 
the application of national law, including military law, and by means of national 
jurisdiction both military and non-mil itaryi (o) what war crimes cannot be dealt 
with in one of these ways. 

1. Scope of the word "war 1 * in this conoept: 

Before examining the scope of the conception of war crimes it is of some use 
to determine what is implied in this expression by the word ’’war”. "War" is now 
a "de faoto" question more than a "de jure" question: the attaok on China was made 
without any declaration of war, likewise the successive aggressions on Austria and 
Czechoslovakia. Some Czech members of our Committee have expressod tho opinion 
that orimes committed by tho Nazi cocupiors after the invasion of their oountry 
be considered as war crimes. There is certainly room for the opinion that crimes 
committed in that oountry before September 1939 (suoh as crimes committed by the 
Gestapo in June 1939 in Kladno) should not be treated in a different way from 
orimea oomraitted after that date, especially as the invasion of Czechoslovakia 
was resisted by a part of the Czeohoel evak Amy, so that it is possible to conoede 
that a virtual state of war has existed there sinco tho boginning of the cocupation. 

In this respect the occupation cf Austria on 11 Maroh 1938 was an act of international 
violence which might also be assimlatcd to a state of war, as well as tho Japanese 
aggression on Manohuria in 1930. Tho only view we oan take at present seems to be 
that the moment from whioh a country Is at war is a question of faot, tho determination ( 
of which is nob tho concern of our Committee, but should be done, when the time comes, 
by the authorities of eaoh ono of tho oountries concerned. From this follows that 
this Committee is not in a position to prooise in terms of time - and to fix dates 
in reepoot of - tho ooncoption of a wnr orimo, 

2. Purpose of the oonoopt of w ar crimes.: 

Another preliminary matter whioh should be modo clear is tho purpose whioh we 


- 2 - 


have in view when vre draw a line of demarcation between war crimes and other crimes 
It seems that this objeot is a double one: 

(a) to make a list of those crimes whioh, in tho oyos of the whole of mankind 

appear as boing of such a hoinous nature, that their punishment is a matter of vital 
importance for tho future oxistonco - and for tho morality and sonse of justioo - 
of tho human raoo; 

(b) to establish a difforonco botwoon two sorts of criminals; - on one hand 
those who have committed crimes mentionod in the aforesaid list; the demand for tho 
surrendor of those aocusod will bo made and baoked by tho wholo of tho Forces of the 
United Nations either (l) beforo, as a condition of any armistice torms or (2) by 
suoh armistice terms, or (3) aftorwards but by operation of suoh armistioe torms, 

- on the other hand thoso criminals, tho demand for surrendor of whom will bo tho 
individual conoorn of the country whioh claims jurisdiction to try thorn. This will 
not prevent any country from punishing - nor will it ourtail any country* s right to 
punish - tho porpotrator of any orimo as to which its courts have jurisdiction, nor 
even from obtaining his surrondor by another country, but suoh surrondor will bo 
oonditioned, not by tho Armistice terms, but by tho provisions of any oxtradition 
treaty whioh may be i:z existence between the two countries concerned. 

3. Definition proposed ; 

Several definitions of a war crime have been suggested! The British Manual 
of Military Law (no. 441) defines it "the technical expression for suoh an aot of 
enemy soldiers and enemy civilians as may be visited by punishment on capture of 
the offender”. Suoh a definition however is not much more than a truism, and is 
of no help whatever to a Court which might be called upon to decide whether an act 
is a crime or not. This "a posteriori” definition was taken from Oppenhelm*s 
"International Law”. A far more precise definition is given by Professor Lauterpaoht 
in his Memorandum on Punishment of War Crimes i "such offences against the law of 
war as are criminal in the ordinary and accepted sense of fundamental rules of 
warfare and of general principles of criminal law by reason of their heinousness, 
their brutality, their ruthless disregard of the sanctity of the human life and 
personality, or their wanton interference with rights cf property unrelated to 
reasonably oonoeived requirements of military necessity”. This excellent definition 
whioh is, without a doubt, a valuable guide, would, it soems, not suffer much if it 
wore abridged; moreover, in view of what has been said undor §2 (b), it seems that 
it would be useful to stats in cur definition of a war orimo, something to the effeot 
that the surrendor of the criminals, whioh is to bo denandod in tho armistioe terms. 
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and their punishment, are the concern, not of one individual nation alone, but of 
the United Nations as a whole, representing civilised mankind. Therefore the 
following definition is submitted* "outrages such as, by reason of their heinous 
nature and of the fact that they are unrelated to reasonably conceived requirements 
of military necessity, are regarded as violations of the customs of warfare and of 
the general principles of criminal law, the punishment of which is the oonoem of 
oivllised mankind". To make this more clear I will submit the following definition 
in Frenoh* "des crime3 qui, a raison de leur oaractere abominable et du fait qu'ils 
n' 6 talent pas n^oessitds par les operations militaires, sont universe llement 
oonsid£r£s tant comma des violations des usages de la guerre quo corame des crimes 
de droit oommun, et dont le chabiment imports & 1' humanity entiere". 

4* Neoessity of a revision of the lists of war crimes * 

There are many existing lists of war crimes, there is one in the British Manual 
of Military Law (nos. 442-443), there is another in Oppenheim-Lauterpaoht, the 
Committee of Enquiry into the Breaches of the Laws of War suggested another and 
there is a fourth inoluded in the Report presented on 29 Maroh, 1929, to the 
preliminary Peace Conference by the Commission of XV. The savage methods of Nasi 
barbarity are proving these lists to be incomplete t we do not know yet to what 
extent the imagination of the Gestapo has devised crimes of a new kind, but some 
doouments , published by Allied Governments, already give us some indication as to 
the degradation to which not only Axis individuals, but responsible persons of 
authority have sunk* the Note on "German Oooupation in Poland" presented by the 
Polish Government on 3 May, 1941, the June 1942 Notes and Declarations of the 
Czechoslovak Government, and "Two Years of German Opp*ession in Czechoslovakia", 
the Molotoff Notes on German Atrocities, the Greek White Paper of January 1942, 
the very reoent reports of the Inter-Allied Information Comittee on the extermination 
of Jews in the Axis oountries, (20 Deoember, 1942) etc*.*, are evidence that the 
existing ideas on war orimes have to be revised. On the other hand, modem 
warfare, and namely aerial warfare whioh affeots not only the fighting forces but 
the whole oivllian population, had led u.3 to modify our conception of war orimes 
so as to exclude from it some acts whioh, in the last war, were definite violations 
of the then existing rules of v/ar. The same oan be said about sea warfare* the 
bombing of ships by airoraft oannot be preoeded by a timely warning and has become, 
however deplorable this may be, one of the usual methods of sea warfare. Finally, 
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it nor© and more stands out that whereas the subordinates who are oharged with the 
carrying out of some oriminal orders may have some responsibility and incur some 
liability for the way in which they have executed them, the main guilt rests upon 
those in whom the orders originated, and these should not esoape punishment, 
however exalted may be their rank or position. 

6# A suggested provisional list ! 

It is submitted that in drawing this list we keep in view, rather than orlmes 
as defined by any speoiflo oriminal law, any aots which oome under the proposed 
definition, whether they are punishable by all - or by some - munioipal laws, or 
not* It seems that three oategories of orimes can be submitted for consideration* 

(a) aots direotly oonneoted with warfare and contrary to o us toms of war, 

(b) aots whioh have oaused death, illness, bodily harm or loss of liberty 
to those to whom they were applied, s . 

(o) serious orlmes against property. Some of the aots inoluded in the two 
first oategories are almost indistinguishable from eaoh other as to their heinousness i 
aots suoh as a mass deportation or segregation in inhuman and unhealthy conditions, 
or an aot suoh as the Roumanian Col* Nikolaesku's who, in his order No* 24220 
ordered all foodstuffs and olothing to be taken from the population, whioh was 
left to die by starvation and exposure, are not less orue.l than killing by shooting* 


First oategory t acts direotly oonneoted with warfare and oontrary to customs of wart 
(i) Making use of poisoned or otherwise forbidden armt> and ammunition, including 
asphyxiating, poisonous, and similar gases or methods. 

(il) Wilful attaoks on hospitals ships and hospital-!* 

(ill) Refusal of quarter. 

(iv) Killing of the wounded* 

(v) Wilful prevention of the saving of lives on land or at sea, whan suoh 
saving was possible. 

(vi) Use of oivilians or prisoners of war as a soreen for troops, or for 

clearing minefields or removing mines, or for any other work immediately 
oonneoted with aotual fighting* 

(vil) Any other violation of The Hague Convention IV or of the Convention of 
Washington* 
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Saoond catogory * aots not dirootly oonnootod with warfaro and whioh have oausod death, 
illness, bodily harm or loss of liberty to thoso to whom they wore appliedt 

(a) crimes committed without order or authority* 

serious crimes against porsons punishable by ordinary oriminal law, committed 
without any pretence of legal authority or order, (including e.g., murder, 
manslaughter, infliction or grievous bodily harm, torture, false imprisonment, 
rape, eto.**) 

(b) crime s ordered by or committed under order of or with approval of authorities* 

(i) Common murder - or mass murder of oivilians or prisoners of war* 

(ii) Administrative murder* putting hostages to death. 

(ill) Execution (jvdioial murder), bodily disablement or prolonged deprivation 
of liberty ordered by a court whioh was either (a) oomposed of persons 
some of whom have no authority to sit on it, or (b) without jurisdiction 
as to the porson or the aot, or (o) imposing a sontenoe in violation of 
the law or without duo respoot for the rights of the defonoo* 

(iv) Wilful starvation of populations, exoossive romoval of foodstuffs, or 

depriving persons of sheltor, olothing and/or other means of sustonanoo. 

(v) Compulsory onlistment of oivilians or prisoners of war in enemy forces, 
or in dangerous war work. 

(vi) Internment or segregation in inhuman conditions* 

(vii) Mass deportation. 

(viii) Abduotion of women with the objeot of prostitution. 

(ix) Abduotion of children* 

(x) Serious ill-treatment or torture of oivilians or prisoners of war* 

(xi) Compelling siok or wounded, women, ohildren or old people to a work 
whioh is out if proportion with their ooudition, ago or sex* 

(xil) Imposing oollootive punishments* 

(xiii) Any other violations of tho Genova Convention of 1929. 

Third Category * serious orimo against property* 

(a) orimos oomraitted without authority or order* 

Crimes against proporty under ordinary oriminal lav/ (theft - looting - robbery, 
arson, eto .*) 

(b) orimos committed under ordor or with approval of authorities* 

(l) Wanton destruction of proporty unrelatod to military events, earriod 
out by tho occupying authorities, in occupied countries* 

(ii) Plundering or romoval of property bolong^rtg to the Stato, Associations, 
Churohes, Schools, etc..* or private individuals* 
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6* I am woll awaro that if on inordinate nunbor of war oriminals is to bo prosecuted, 
the soheme will dofoat its own onds* I am aware also that the present list inoludes 
many kinds of orimes. I fool howovor that, whereas discretion should bo used in 
proseouting the criminals, and whereas only the perpetrators of the most sorious orimes 
should be proseouted, wo should not, by deliberately omitting orimes from the list, 
make it impossible for the Governments to proseoute persons aooused of suoh crimes* 

8ome of these aoousod may have committed the loss heinous orimes in suoh considerable 
numbers that their oriminality is greater than that whioh would have been theirs if 
they had oommlttod one or two of the gravest oategory. It is with this object that 
orimes against property have boon inoluded in the list) it will be for the Governments 
or for the publlo prosooutors to discriminate between the criminals who really deserve 
exemplary punishments and thoso who can be overlooked* 

7* Finally, some agreement should bo roaohed as to the oriminality of an attempt to 
oommlt a war orirao; and also of conspiracy and oomplioityt In this respeot I submit* 

(l) That an "attempt to oonmit a crime" should not be considered as a war orime, 
whatever may have been the reasons whioh oaused the attempt to misoarry* 

(ii) That the oonooptlon of a war orime, in respeot of conspiracy and complioity, 
should be restricted to principals and to aooossories who, by giving orders 
to oonmit orimes whioh have been effectively c o mmitted , have inourrod a 
liability for suoh orimes) and suoh liability may be heavier than that whioh 
is incurred by the aotual perpetrators. 

(ill) In no oase should the ocnoeption of a war crime bo extended to an aooessory 
after the faot. 
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B. EXTENT TO WHICH THE PUNISHMENT OF WAR CRIMES CAN BE ACHIEVED BY MEANS OF 
’Bite' APPLICATION OF* NATIONAL L;0Y, INCLUDING MILITARY LAW, AND BY MEAilS OF 

wf mn : 1 

1* Crimes oommlttod on national territory* 

In most countries, the prinoiplo of territoriality governs orlmlnal law. By 
virtue of this prinoiplo National Courts (oivil or military) applying their own 
national law (oivil or military) aro able to punish in their own way orimes whioh wore 
oommlttod on national soil* 

2* Crimes oommlttod abroad : 

Some countries suoh as Poland aro adequately oquippod to take legal aotlon in 
respeot of orimes oommlttod abroad against eu*y of their nationals (see 
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Other countries on the contrary, such as Great Britain, Belgium, Franoe, Holland, 
Luxembourg eto... have no legislation enabling their courts to take jurisdiction in 
respeot of suoh. Consequently, the orimes committed against Allied nationals on 
Axis territory will either! 

(a) remain unpunished, 

(b) or else a pretence of prosecution will be made before German Courts, 
and by what happened at the Leipzig trials we know what will be the 
issue* 

(o) It may also be that some of the Allied countries enact legislation 

to give their home Courts jurisdiction to try orimes committed abroad, 
but there are against this procedure some serious objeotions* 

(See appendix). 

C. WHAT WAR CRIMES CANNOT BE DEALT WITH IN ONE OF THESE WAYS i 
The crimes which oannot bo dealt with in one of these ways arei 

1. The orimes whioh are not covered by eaoh national oriminal lawi When drafting 
i 

the note of 24 August and the subsequent questionnaire of 22 October, it had been 
j hoped that members would by their answers, enable the Sub-Committee to present a 
! survey of the orimes whioh were not covered by national laws. The small number of 

| answers received to the Questionnaire, and the laok of response on this particular 

question (whioh, I admit, is not a simple one and requires rauoh thought and study) 
oompel me to refer to the answers whioh have been given by individual members. 

2, The orimes coranitted in Axis countries against 

« (a) nationals of the United Nations, 

(b) heimatlose or persons who cannot prove or have been deprived from 
their nationality. 

As a remedy to this s ituati on it is suggested ! 

(a) That all orimes which can be punished by National Courts should be judged 
by suoh Courts. 

f (b) That an International Criminal Court should be instituted to have jurisdiction 

of the residue of crimes which should include* 

(i) crimes in respect of which no Allied Court had jurisdiction, 

(ii) spooifioally international crimes as to which two or more Allied Courts 
have jurisdiction, 

(iii) orimes in respect of which, although an Allied Court has jurisdiction 
the nation concerned prefers not to try it in its own courts, 

(iv) crimes oommittod in Axis countries against the "heimatlose”, persons 
I who cannot prove their nationality or who have been deprived from 

I' their nationality. 
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(c) That the United Nations should agree upon a convention laying down the 
main principles of international criminal law, defining the oriires and affixing 
penalties to themi 

and that, until such a convention has been agreed upon, the Court should applyi 

(i) International treaties, conventions and declarations, whether general or 
particular, recognized by the States which are bofore the Court; 

(ii) International custom, as evidence of a general praotice accepted as law; 

(iii) the general principles of publio or international law recognized by 
oivilized nations; 

(iv) judioial decisions and doctrines of highly qualified publicists as 
subsidiary means for the determination of rules of law; 

provided that no act may bo tried as an offenoe unless it is specified as a criminal 

effence either in the Statute of the Court or in the municipal law of the aocused, 

or in the law cf his rosidonce at the time of the commission of the crime, or in 

the law ef the place whore uho crime was committed. 

The above suggestion sooms the only one whioh would cover all war crimes, it 
does not in any way curtail the jurisdiction of National Courts, it is acceptable 
to all* This solution would provide a remedy endowed with a maximum authority and 
strength, it would form the nucleus of future international criminal law. 

I would like to point cut that it is similar to the recommendations which were 
made in 1919 by the British Committee of Enquiry into the Breaches of the laws of 
War (Macmillan-Peterson Committee) and by the majority of the members cf the Commission 
on the Responsibility of the Au^ors of the War (Commission of XV). 
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APPENDIX 


(to answers to tho note of 24 August, 1942) 


POSSIBLE OBJECTIONS AGAINST AN INTERNATIONAL CRIMINAL COURT 


First objootlom If national lav/ is insuffioiont, the oountrios oonoerned should 
modify the existing law by conforring upon their courts jurisdiction to try foreigners 
who have committed orimos abroad against their nationals* 

Answer i As it has been pointed out, onaoting new laws is not an easy matter for 
Governments in exile who lack tho nooossary staff to study suoh reforms, who are 
deprived from the advice of their ordinary counsellors and the support of their 
Parliaments, and who are out of contaot with their people j this is especially the 
oase when the prospective alterations tend to modify the whole traditional basis 
of a legal system* in most European countries criminal law is based upon the 
territorial prinoiplej if alongside with this principle it is to be hold that the 

i 

accused can bo judged according to the law of the country of tho victim, this is an 

| important alteration which may have far reaohing repercussions. 

I am well aware that British Courts have reoognised tho jurisdiction of a foreign 

oourt in respoot of persons accused of having, in Britain, committed acts the criminal 

result of whioh was to bo obtained abroad (Reg , v. Nllllns * 53, L.J.M.C. 157 and 

/ li. v. Veltholm t Russel on Crih03, 8th od. p. 55), but I believe that the rule that 

"a foreigner committing an offonco of any kind, oven against an Englishman, on foreign 

territory cannot be tried for it in an English Court” is still undisputed, at least 

when the oriminal result was to bo obtained abroad. ( Reg , v. Keyn , L.R. 2 Ex. D.p,117). 

All countries are not ready to accept tho principle that when one of their own 

nationals has, within his own country committed an act, ho should be made to answer 

j for that act in a foreign country, before a foroign court, according to a foreign lav/. 

* 

This is not a principle which will appoal to many lawyers. 

t f 

I know that this principle v/ill only apply to Gorman and Axis nationals but when 
, one lays down a principle of lav/ it is doubtful whother it should bo one by which one 
* is not proparod to obey onosolf and whioh is contrary to woll established presedonts. 
Sooond objootion i It will bo too difficult to institute an International Court, 

i 

|1 especially if tho International Criminal law must bo recast as well. 




Answer t Inertia is a tremendous obstaole, not easy to move* It has always been 
difficult to introduce any progressive idea, and I can understand that one lacks 
the courage to undertake it. Force of habit, traditions, are strong and the fact 
that circumspection is needed before altering laws contrives to put obstacles in 
the way. 

It seems that if the Allied Governments were really convinced that an International 
Criminal Court is necessary, it could be instituted in a very short time: if the 
vast structure of the League of Nations could be set up in a few months, there is no 
reason why an International Court could not be set up in a few weeks, considering 
the preliminary work that has already been done. 

The same applies to the elementary rules of International Criminal law, which 
would be a mere codification of the existing laws of war. Here again we have sound 
bases upon which to work, namely The Hague, Geneva Conventions, eto. A draft oould 
be prepared in a few weeks, circulated to the Governments and a convention oould 
meet within a short timo to discuss it. 

It is not so difficult really, it only needs the impulse of a great nation. 

I suspeot if such impulse were to come from the United States or from Great Britain 
the obstacles would be easily overcome. 

Moreover an International Criminal Court oould be instituted even before the 
International Criminal law was drafted: until such drafting had been done the Court 
oould apply international treaties, international oustom, the genoral principles of 
international law and even judicial decisions and dootrines provided that no aot were 
tried as an offenoe unless it was specified as a criminal offence in the municipal law 
of the aooused, or in tho law of his residence at the timo of the commission of the 
orimo, or in the law of tho place where the crime was committed. This would certainly 
not provide for all oategorios of crimes but until tho convention wore drafted it 
would bo possible to punish at least some of tho criminals who would otherwise escape 
punishment altogether. 

Third objection : Tho opinion has been voiced that in respect of orimes committed 
within Germany against Alliod nationals, tho number of these orimes will bo "relatively 
small" and that they are in consequence negligible. 

Answer : I have gravo doubts r.s to tho "relatively small" number of these orimos: 
the number of British prisoners of war who are in Gorman hands is of eourso not 


considerable when compared to tho3o belonging to tho other Allied nations, and the 
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Germans have in their hands no British civilians at all, so that to Britishers this 
side of the problem may bo of little interest# But to the oountries whose whole army 
has been and still Is in oaptivity the interest is considerable indeed* 

I see no reason 'why the proportion of war crimes committed against prisoners of 
war should be less than aftor the last war, when over 100 oonmanders of prison oamps 
figured on the first list of v.-ar criminals, and when more than half of the test oases 
submitted by the British Government to the Leipzig Court (four out of seven) oonoerned 
ill-treatment of prisoners of war. 

This time there are not only the prisoners of war: there are at this moment 
about 6 million foreign workers in Germany, the great majority of whom are Allies# 

These people are committing aots of sabotage, are escaping from their work and have 
oreated so many difficulties for their Nazi employers that special oommittees have 
been instituted to deal with them, so that those who rofuse to work or break discipline 
are sent to prison or to speoial institutions# It would be a wonder if in respeot 
of all these people who have been forcibly carried away, their unwillingness to work 
for their enemies had not oaused the Germans to take, not only foroeful, but criminal 
measures against them in a considerable number of oases# 

Finally there are the Jewish viotims in respeot of whom the Prosident of the 
Amerioan-Jewish Congress told Prosident Roosevelt on 8 December, 1942, that they now 
numbered at least 2 million and that another 5 million wore in danger of extermination. 

It seems that, when measures are framed to provido retribution for the whole of 
the war crimes, these throe categories of viotims whioh oompriso many milliorB of 
persons should not bo overlooked and deprived of any protection# 

Fourth objection : Why not use martial or military law and allow military courts or 
commissions to deal with war orimos after the war? 

Answer : I would not havo mentioned this objeotion had I not hoard it several times 
brought up by distinguished lawyers. 

It is not necessary to point out to the learned members of our Commission that 
martial law and military law are very different from each other: 

Martial "law" is not a law, no moro than the "law" of tho jungle. In England 
it has four difforont meanings; on tho Continent it has no positivo oxistence# 
"Military lav/" on tho contrary is concroto: it is ombodiod in writton rulos and 
Statutos# But it is difforent in oach oountry, and applies mainly to members of tho 
Foroes, oxooptionally to civilians or inhabitants of an oooupied country (in England: 
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"British Manual of Military Law"; in U.S.A.* "Rules of Land Warfare"; in Belgium: 
"Code P<§nal Militairo" and "Code do procedure P<5nalo Militairo" ; and so on). 

If England had boon invaded in 1914 and the Germans had committed crimes here, 
there is littlo doubt that, after victory had been won, the British ordinary Courts 
would have docided that thoy had' jurisdiction to judge those criminals (o^ntrary to 
the doctrine held in U.S.A. in Coleman v. Tennessee etc..). And if ordinary British 
Criminal Courts had been denied jurisdioti on, on tho grounds that the Federal Courts 
of U.S.A . had hold that this was "oontrary to international law", it is doubtful 
whether British Courts would willingly have submitted to suoh foreign doctrine. 

This is exactly tho position in whioh Continental Courts were placed by tho 
Versailles Treaty* whereas the ordinary Courts of tho occupied countries had juris- 
diction to try war orimos oommittod in their country, the authors of tho Peace Treaty, 
disregarding suoh jurisdiction, and accepting the American doctrine proposed by 
Mr Lansing, decided (art. 228 <5c 229) that war orimos would be judged by military 
Courts. Those provisions could not have been oarriod out for several reasons, 
moreover their application would have violated some Continental Constitutions. 

The conclusion in rospoot of orimos committed in Allied countries is that no 
attempt should be made to substitute, inside suoh countries, the jurisdiction of 
military Courts to the jurisdiction of tho ordinary Courts as was done in art. 228. 

■ That mistake should not bo repeated. 

As to crimes committed in Germany, Allied Military Courts or Courts-Martial 
have no jurisdiction to try such orimes. 

It is true that such jurisdiction oould be conferred upon them but in order t# 
obtain this objoct it would bo necessary that* 

1. An International convention similar in its effoots to art. 228 of tho 
Versailles Treaty bo drafted, giving to tho Allied nations tho right to institute 
military Courts in Germany, to try war oriminals according to tho national law of 
the Courtj 

2. Tho necessary modifications be brought to tho intornal legislation of each 
oountry in erdor to confor spooial jurisdiction upon military courts to try those 
oriminals. 

Aftor tho last war tho first of the two was done by tho Versailles Troaty. 

Tho second part was never dono, it was not ovon attempted. Consoquontly oven if 
tho aocusod had boon surrendered when they were domandod, tho question of jurisdiction 
Uf tho military Courts would havo boon a sorious problem. 
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In point of fact however, to confer upon the military Courts of each of the 
Allied countries jurisdiction to try Germans, civilian or military, accused of having 
committed in Germany crimes against the nationals of their country would be in my 
opinion a gross mistake: The Institution of such oourts summarily administering 
foreign military justice in Germany would be purely vindicative; only an International 
Court oomposed of professional judges before which the aooused would enjoy the 
guarantees of a fair trial, with the opportunity of defence and the assistance of 
counsel would be admissible 
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CONFIDENTIAL* NOT FOR PUBLICATION 


INTERNATIONAL CO' MISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr do BAER'S SUB-COMMITTEE 


on the 


MEANING AND SCOPE OF WAR CRIMES Etc., 


Answers to Questionnaire 
POLAND 

(Professor Glaser) 

The terms of referenoe of the Sub-Committee are as follows: 

To examine and state: (a) The scope and meaning of the conception of war orimesi 
(b) the extent to which the punishment of war orimes con be aohievod by means of 
the application of national law, including military lav/, and by means of national 
Jurisdiction both military and non-military; (o) what war crimes oannot be dealt 
with in one of these ways. 

In answer to Mr de Baer’s note to Members of the Sub-Committee, I have the 
pleasure in expressing my opinion as follows* 

In my answer to Professor McNair's questionnaire I already expressed my view with 
regard to the tribunals: that in my opinion it would be advisable to adopt national 
jurisdiction as a principle. International jurisdiction should be established only 
for speoial oases where justified by exceptional oiroumstances. 

The reasons justifying national jurisdiction are manifold. First of all it 
is obvious that the administration of justice for the so-called war-orlmes should be 
very rapid and efficient. The trials in this domain should be closed in a short 
period after the war is over. This could be done only and exclusively by national 
oourts. The machinery of international tribunals i3 in its very nature complicated 
and slow. At any rate the experience in this domain does not encourage optimism. 

The further reason for such national jurisdiction is to be found in the moral feelings 
of the now enslaved nations. Beyond doubt one of the main aims of the administration 
of justioe is to satisfy the moral feolings of the nation wounded by tho offender. 

This oan be done only if tho nation has confidence in the tribunals, and suoh 
confidence is only possible vhore the tribunals aro composed of those who belong to 
the nation itself, who fool with it, who understand its noeds, its sentiments, its 
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faith. Finally we must remember that the administration of justice by national 
courts is also dictated, undoubtedly, by the interest of justioe itself. The so called 
principle of immediacy requires that the trial should take place where the crime has 
been committed, and in such a manner as to enable the judges to hear and see all kind 
of relevant evidence, and to pass judgment on their own observations. It is under- 
standable that all these conditions require national oourts. 

There are twofold arguments quoted in favour of international jurisdiction. 

First of all that the national law of the respective countries would not oover all 
the wrongs and damage done by the invader. If this is true, and I think that it is , 
the only solution would be to supplement the respective codes in an appropriate 
fanner. Suoh additions oould not be criticized as being a break with the principle 
" nullum orimen sine lege", because this principle concerns in particular the illegality 
(lawlessness) of the action performed by the doer, and it is obvious that the crimes 
committed by the enemy were forbidden, therefore lawless even at the time they were 
committed, according to national and international law. Apart from this it is worth 
while mentioning that this argument cited against national jurisdiction, would even 
if justified, equally apply to international oourts because, they too, would have to 
have new legal basis for proseoution, trial and punishnent. 

The second argument against national law and in favour of international 
jurisdiction, is that extradition would be obtainable only and exclusively for trials 
before international courts. This argument is doubtful insofar as in either oase, 
establishment of national or international jurisdiction, it would be neoessary to 
stipulate for the immediate delivery of the aocused in terms of the amistice. It 
seems to me that it would not be difficult to obtain suoh clause even in the oase of 
national courts if assuranoe wore given of the impartiality of such courts. Suoh 
guarantee could consist, as Profossor MoNair suggested, in the admission of some 
"international" observers. 

As regards the Polish Code of 1932 (Penal Code), this already provides for the 
punishment of crimes committed abroad against Polish citizens. In this oonneotion 
I oite Article 5: 

"The Polish law is applicable to foreigners who have committed an offenoe 
abroad, direotod against the welfare or interest of the Polish State, of a 
Polish citizen, or of a Polish juridical person". 
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On the other hand this Code, llko many others, does not cover all kind of orimes, 
eommittod by tho invader. Unfortunately our legislator was not so ingenious as was 
tho invader. For example it would bo difficult to find a provision in our Code 
applicable to suoh oasos as compelling young women to boooraa pregnant against thoir 
will, physioal and mental torture, transfer of population, establishment of ghettos, 
and so on. But oven could our Code bo so interpreted as to oover suoh orimes, which 
is not the case, tho punishments provided therein aro not sufficient to meet such 
orimes. 

In this connection it is worth while remembering that the Gormans abandoned 
the prinoiple "nullum oriraon a long time before war broko out, and that they 

introduoed retroactivity of penal legislation in Poland for so-oallod political 
orimes whioh enabled them to punish those Poles who rebelled against the Germans in 
Silesia somo twenty years earlier. 

I quite agree with tho suggestion that it would bo advisable to prepare now a 
list of orimes for whioh extradition should be stipulated in the armistice. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr do BAER'S SUB-COMMITTEE 


On tho 


MEANING AND SCOPE OF WAR CRIMES Etc., 


Answers to Quostionnairo 


GREAT BRITAIN 
(Professor Lautarpacht) 


With rogard to paragraphs (3) and (4) of Dr do Baor's note, assuming that 
tho sub-oommitteo aro in agroomont with tho viow put forward in my Memorandum 
and roproduood in Dr do Baor's noto, tho following is suggested as a tontative 
list of crimes with rogard to whioh tho immediate handing over tho accused 
ought to bo sought as an essential condition of tho armistioo* 

1. Grave crimes against person and property committed without any 
pretence of legal authority or order, i.o., crimes of private lust. 

Those inoludo murder, manslaughter, infliction of grievous bodily 
harm, torturo, false imprisonment, blackmail, rape, theft and pillago 
on a largo scale. 

2. Plunder, infliction of grievous bodily harm, and torture committed 
under oovor of legal authority or in obodionce to superior ordors. 

3. Participation in and execution of judicial sentences clearly contrary 
to international law and resulting in death, bodily disablement, or 
prolonged deprivation of liberty. 

4. Ordoring of or permitting or participation in massacres of civilian 
population or of prisoners of war. 

5. Ordering of or permitting or participation in mass executions of 
hostages. 

6. Ordoring and oxooution of inoasuros of onforood prostitution. 

[This will oover, among others storllisation of woraon by dootors]. 

7. Ordoring of and participation by officials in administrative 
detention in concentration camps, ospooially in oasos resulting in 
death or mental or bodily disablement. 
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8. Ordering of an participation by officials in measures of deportation 
for compulsory labour. 

9# Ordering of and participation by officials in measures of raoial 
segregation and extermination against the Jewish section of the population. 
[This particular war crime is of a novel oharacter. But so is ift the 
annals of military occupation the deliberate and proclaimed policy Of 
Germany to aohieve through segregation, accompanied by denial of 
adequate food and nedioal eervioes, the extermination of the Jewish 
population in the territories under her control. For this reason the 
policy of racial segregation direoted against the Jews appears as a 
speoifio war orime in the memoranda submitted by the various members of 
the Committee* The number of persons associated with that polioy of 
extermination to a degree sufficient to warrant proseoution before tribunals 
must neoessarily be limited* However, the cruelty and the moral and 
physioal suffering inflicted upon a substantial section of the population 
of the oooupied territories as the result of that polioy of extermination 
are suoh that its execution ought to be specifically branded as a war 
crime so serious as to justify inolusion among the crimes in respoot ef 
whioh the handing over of the principal persons responsible must be 
insisted upon as a condition of the armistice]* 

10* Foroing the civilian population to take part in military operations 
and preparations in a manner oaloulated to endanger the life of civilians 
(suoh as digging trenches in the neighbourhood of military operations or 
using oivilians as a shield for advanoing troops)* 

11* Deprivation of localities and districts of foodstuffs in a manner 
calculated to expose the civilian population to starvation. 

12* Bombing of centres of oivilian population for the sole purpose of 
terrorization as in the case of the bombardment of Rotterdam. 

13. Bombing or machino-gunning of oivilian refugees from the air. 

14* Firing on boats with survivors of torpedoed merchant vossols* 

[The sinking of morohant vobsoIs without warning or the ordering of suoh 
sinking, as well as the bombing of merchant vessels and the ordering of 
such bombing, aro not included in this list. It is not suggostod that 
those aots do not constitute war orimos - in particular on the part of 
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thoso responsible for tho ordors. However, tho controversy vMoh has 
rangod round this aspoct of sea warfaro and the fact that tho latter 
has become part of n policy of reprisals pursued by both sides seem 
to indicate a procedure different from that to bo followod with rogard 
to other grave war crimos onumorated in tho present list. Tho same 
applies to raino-laying in violation of existing law], 

15. Maltreatment of prisoners of war. 

16. Using or ordering the uso of dum-dum bullets and other munition and 
weapons prohibited by international law, 

17. Deliberate attacks upon hospital ships and grave violations of the 
Geneva Convention on tho Treatment of Si ok and Wounded. 

18. Ordering or permitting refusal of quartor or execution of orders 
to that effect. 

The above list doos not inoludo such war orimes as arbitrary destruction 
of proporty, unlawful requisitions, removal of private and public property, 
confiscation of property, usurpation of authority and alteration of existing 
laws in excess of the powers conforrod by international law, administrative 
and legislative measures taken as the result of tho unlawful practice of 
annexation during war, imposition of collective penalties, destruction of 
buildings and monuments of religious, oharitablo, scientific and historio 
character, imposition of inforior civil status, measuros aiming at tho 
destruction or debasement of tho cultural lifo of tho population of tho 
occupied territory and tho liko. All theso are war orimes, but, for tho 
reasons stated in my memorandum, thoy ought not, in my view, to bo included 
among tho crimos in respoct of whioh immediate handing over is to bo demanded 
as a condition of the armistice. This doos not moan that no penalty ought 
to be exacted for these crimes. The Uni tod Nations must reserve tho right 
to demand tho handing ovor of porsons rosponsiblo at some futuro dato. 

But thoir trial does not present thoso olemonts of political and moral urgency 
as in the oaso of tho othor war crimos as enumerated above. 

Tho trial of tho porsons rosponsiblo for war orimes onumorated in tho 
preceding paragraph (II) might bo entrusted to an International Criminal Court 
to bo croatod as part of tho gonoral international sottlomont. Jurisdiction 
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over these crimes seems to me to be the principal, if not the only, subject- 
matter of the jurisdiction to be conferred upon the International Criminal Court 
in connection with the prosecution of war orimes. Any jurisdiction of the 
International Criminal Court will not probably be due, to any appreciable extent 
to the operation of the territorial principle. Even in those few States in 
whioh the territorial principle would prevent the assumption of jurisdiction 
over some categories of war criminals, legislation oan be speedily introduoed 
eind passed to circumvent that difficulty. It is not easy to imagine a more 
compelling oause, politically and otherwise, for remedial legislation. 

IV, Similarly, it is not practicable to expect that some of the "residuary” 
jurisdiction of the International Criminal Court will be called fbr by the fact 
that in respeot of a number of war criminals several States will claim and have 
jurisdiction. For the number of individuals in this oategory will be small. 

At the same time, although their number will not be large, it will probably 
include some of the most prominent war criminals, namely, persons of high 
executive and military authority whose orders covered acts performed in 
several countries. This oategory of war criminals will deserve and, for various 
reasons, oall for speedy and exemplary punishment. It will certainly not be 
reasonable to expose that punishment to the delays inevitably connected with the 
establishment of an International Criminal Court. 

V, For these reasons, if the sub-committee and the General Coirmittee are to recom- 
• mend the establishment of an International Criminal Court for adjudicating on what 

has been described as the "residuary" segment of cases, it will be advisable te 
concentrate on that aspect of residuary jurisdiction whioh arises from the 
prosecution of the less grave war crimes as enumerated above under (II) rather 
than to s trees the effect of the territorial principle or the joint jurisdiction 
of a number of Statos. 

VI, As stated in Dr de Baer's note, it is within the competence of the sub- 
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oommittee to enquire to what extent provision should be made for trial by on 
International Criminal Court of war crimes with regard to which municipal courts 
possess jurisdiction, but which, by reason of internal or external difficulties 
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ought, in the opinion of the judicial or the political authorities for the 
State concerned, to be tried by an International Court. No such possible 
difficulties ooour to me, except, perhaps, the uncertainty as to the rule 
of international law on any particular question. 


Dr de BAER'S SJB-CO’EIITTEE 


NATIONAL LAWS AND JURISDICTIONS 


(Questionnaire of tho Chairman of the Sub-Conrnittee and 

answer 3 on tho position in Belgium, France, Great Eritain, 
Czechoslovakia, Holland, Luxembourg, Poland, Norway and 

Greece). 
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CONFIDENTIAL 


W.6. 

22 October , 1942. 


INTERNATIONAL COMMISSION 
FOR 

PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de BAER’S SUBCOMMITTEE 

This Sub-Conmittee has been asked. Inter alia , to examine and state 
"the extent to which the punishment of war o rimes con be aohieved by means 
of the application of national laws, including military law, and by means 
of national jurisdictions, both military end non-military." 

It would assist the Sub-Committee if, for each nation, the members of 
the Committee would be good enough, after oonsultation, to prepare a statement, 
as detailed as convenient, on the following questions! 
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(l) In what oiroumstanoes, if any, does the law of your oountry 

confer upon courts jurisdiction to punish criminal aots committed 
abroad* 


(a) by nationals) 

(b) by aliens? 

(2) T# what extent, if any, does the territorial principle of your 
orlmlnal law oonfer upon your courts jurisdiction in respeot of 
oriminal aots comnltted by aliens on the high seas or from the 
air above the high seas against ships or persons on board ships 
flying the flag of your oountry? 

(3) What law do the military oourtB of your country apply? Do they 
apply a speoial military oode or the ordinary municipal oriminal 
oode? Are they authorised to apply "martial law", "the law of 
war" or "international law"? With regard to what categories of 
persons have they jurisdiction? Does the latter embraoe both 
soldiers and civilians? In the matter of jurisdiction over 
oivilians, what is the position with regard to enemy nationals! 
(1) in national territory, (2) in enemy territory in the event 
of your armed forces occupying parts of onomy territory? 


i 


• 2 • 


To what extent is the jurisdiotion of military courts in your 
oountry affeoted by the territorial principle (if any) of your 
oriminal law, i t e», the principle that oourts have jurisdiotion 
to punish such acts only as are committed in national territory Y 
(The object of this question is to elicit bo what extent, if any, 
the general terms of the jurisdiotion oonferred upon military 
oourts in respeot of war crimes exolude or modify the application 
of the territorial principle). 

(4) In oase the law of your oountry does not authorise civil or/and 
military tribunals to exerolse jurisdiotion in respeot of orlmes 
committed abroad, what are the legal and political difficulties 
in the way of a ohange in the existing law in the direction of 
conferring such jurisdiotion upon military or oivll tribunals 
or both? 

(6) Does the law of your oountry adequately provide for the punishment 
of all war orimos which have been oommitted in your oountry? 

(•) In ease the answer to question 5 is in the negative, what are the 
legal and political difficulties in the ray of a ohange of the 
existing law m the direction of making such adequate provlsionT 


8ooe members of the Committee to whom this questionnaire is sent may 
perhaps have answered somo of the questions in connection with their membership 
of the London International Assembly Committee. They may find the answers sent 
to that Coimnlttee useful for the purpose of answering the enclosed questionnaire. 
But it is hoped that your answer to the present questionnaire will be oomplete 
in itself. 


M. de B/vER. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de BAER’S SUB-COMMITTEE 


NATIONAL LAWS AND JURISDICTIONS 


Ansvrers to Questionnaire 

BELGIUM 
(Dr de Baer) 

This Sub-Committee has been asked, inter alia , to examine and state "the extent 
to whloh the punishment of war crimes oan be aohieved by means of the application of 
national laws, including military law, and by means of national jurisdictions, both: 
military and non-military |: . 

It would assist the Sub-Committee if, for eaoh nation, the members of the 
Committee would be good enough, after cc isultation, to prepare a statement, as 
detailed as convenient, on the following questions* 

(l) In what oiroumstances, if any, does the law of your country oonfer upon 
oourts jurisdiction to punish criminal aots committed abroad: 

(a) by nationals; (b) by aliens? 

The prinoiplo whioh governs the whole matter is laid down in art* 4 of the Penal 
Code* "no offence conmitted outside Belgian territory, whether by Belgian nationals or 
by foreigners, is punishable in Belgium exoept when otherwise provided by law". 
Aooording to this principle che rule is that Belgian oriminal law applies only to 
offenoes committed within Belgium, and that in respect of offenoes committed abroad, 
Belgian oourts have no jurisdiction, except when Belgian law provides that they have. 
Belgian oourts have in this repost nc discretion and their right to take oognizanoe 
of such offences Is strictly 'mlted to instances in respeot of whioh jurisdiction 
hag been expressly conferred uuc.i them. 

Suoh jurisdiction has been expressly conferred in the following oases* 

1. As to offences c*or.r.:. + ei abroad by Belgians: 


(a) By virtuo of art. 6 to J of Ine Belgian Code d* Instruction Criminelle any Belgian 
subjeot who outside Bolgian territory has committed anyone of the following crimes 
may be prosecuted before tho Belgian oourts and punished aooording to Belgian low* 

(1) Any crime against the security of the State, 

(2) Any crime conoorning counterfeiting of Belgian curronoy, Stato papers, seals, 

stamps, etc.... 

(3) Any crime concerning or connooted with counterfeiting of foreign currency, 
but in this oaso proceedings oan only bo takon if tho foreign government 
ooncorrod notifios this crime to tho Bolgian authorities. 
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(4) Any crime or misdemeanour ooranitted against any Belgian subject, 

(5) Any orime mentioned in the extradition law or any orlme oonneoted with 
duelling: in this oase he oan be proseouted in Belgium either if the orime 
is notified by the foreign government or if the viotim or the viotims* 
family lodge a complaint, 

(6) Any orime oonneoted with slave traffic provided the aooused person is present 
in Belgium and oan be summoned there in view of his trial before a Belgian 
court. 

(7) Any orime oonneoted with white slave traffic provided the aooused person 

is present in Belgium and oan be sunmoned there in view of his trial before 
a Belgian oourt, 

(8) Any orime oonneoted with obsoene publications, 

(9) In somo limited cases some crimes or misdemeanours in matters of forestry, 
fishing, and game laws. 

(b) Members of the Belgian Forces abroad who have oommitted any orime abroad oan be 

dealt with by the Belgian military tribunals according to Belgian military law. 


2m As to offences committed abroad by foreigners : , 

Any foreigner who has oommitted abroad any of the following offenoes may be 
proseouted and tried in Belgium and punished aooording to Belgian law» 

(a) In the two following c?.pcs he may be tried in Belgian whether he is a principal 

or an accessory, whether ho is residing in Belgium or not, whether he has there a 

domioile or notj in other words he oan be tried in absentia, even if he has never 

set his foot on Belgian soil: 

(1) Any orime against -the security of the State, 

(2) Any orime ooncerning counterfeiting of Belgian ourrenoy. State papers, seals, 
stamps j etc* • « • 

(b) In the following cases the foreigner may be tried in Belgium, provided that ho 

has either his domioile in Belgium, or that ho is present in person in Belgium 
(either voluntarily or by compulsion, after his surrender has been obtained) so 
that he can bo summoned tnore to appear before the oourt: 

(l) In the oaso of any crime concerning or oonnootod with counterfeiting of 

foreign ourronoy, (in this oase proceedings will only bo taken if the foreign 
government ooncernoi nofcifiod this crime to tho Belgian authorities ) , 
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(2) Any foreigner who, outside Belgian territory, takes a part (either as a 
prinoipal or an aooessory) to any orime, committed abroad by a Belgian 
subjeot and mentioned in answer to no.l here above, may be proseouted and 
tried in Belgium either together with the aocused Belgian or after his 
oonviotion. 

(5) Any foreigner who, outside Belgian territory, is a part (either as a 

prinoipal or an acoes -ory) to an orime oommitted in Belgium. (From this 
follows that any per? a who, within an Axis country orders a orime to be 
oomnitted in Belgian territory oomes under the jurisdiction of Belgian 
oourts provided that he is either present in Belgian or can be summoned 
there at his domicile.) 

( 4 ) As to orimes oomnitted from abroad, which are to take effeot in Belgians 
A typioal case would be if a bomb were sent by post from abroad into 
Belgian to explode there, and killed a resident of Belgium: although suoh 
a case is not ruled by any Belgian law, and although opinions are divided 
as to whioh court has jurisdiction, it seems that this would be a oase of 
dual jurisdiction for both the foreign and the Belgian oourt. The same 
would apply if a gun were fired from a neighbouring oountry to kill a 
person on Belgian s'il. As to a bomb dropped from a foreign aircraft 
upon Belgian territory the oase is even clearer, for Belgian territory 
extends to the air which is above the country. 

(e) After the last war some foreigners (Germans), who had oomnitted offences against 
members of the Belgian Foroes of Oooupation in the Rhineland, were tried and 
sentenoed by the Belgian Military Tribunals functioning in the oeeupiod senes* 
Suoh aotion, however justified it may have been in fact, was not founded on any 
provision of Belgian law, and it oould not havo been done in Belgian without 
flagrant violation of the Constitution. 

(2) To what extent, if any, does the territorial prinoiple ef your orlminal 
law oonfer upon your courts jurisdiction in rospeot of orlminal aots 
oommitted by alier? c". tho high seas or from tho air above tho high soas 
against ships or persons on board ships flying tho flag of your country? 

Although there is in Belgian law no explicit provision affirming that s ship 
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flying tho flag of Belgium is deemed to bo a part of Belgian soil, there is a statuto 
conferring upon Belgian oourts jurisdiction in rospeot of offenoes committed on 
Beslan ships, either by Be?gians or by aliens. In this oase tho rulos mentioned 
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in tho answer to question 1 apply: therefore there is \i ttle doubt that if a Belgian 
•hip on the high seas were attacked by a foreign ship or aircraft, the orlme, the 
effeot of which was to be obtained on the Belgian ship, could be construed as belonging 
to the Jurisdiction of Belgian courts. 

(3) What law do the military oourts of your oountry apply? Do they apply a 
special military code or the ordinary municipal criminal code? Are they 
authorised to apply v martial law", "the lav/ of .rar" or "international law"? 

With regard to what categories of persons do they have Jurisdiction? Does 
the latter embrace both soldiers and civilian;-:? In the matter of Jurisdiction 
over civilians, what is the position with regard to enemy nationals (a) in 
national territory, (b) in enemy territory in the event of your aimed foroes 
oooupying parts of enemy territory? To what extent is the jurisdiction of 
military oourts in your country affeoted by the territorial principle (if any) 
of your oriminal law, i.e. the principle that courts have jurisdiction to 
punish such aots only as are committed in nathcual territory? (The objeot 
of this question is to elicit to what extent, if any, the general terms of 
the jurisdiction conferred upon military courts in respeot of war crimes 
exolude or modify the application of the territorial prinoiple). 

It is difficult to answer this question in a for/ words: first of all some 
explanation is needed concerning the particular nature and the jurisdiction of Belgian 
military tribunals and concerning the law which these tribunals apply. 

(a) Nature and law: The military oourts of Belgium are not the equivalent of British 
"military oourts". In this matter, like in many others, homonyms are apt to mislead. 
British military courts are, as I understand from the British Manual of Military Law, 
temporary oourts, distinct from statutory oourts -martial, which are instituted in time 
of war by the will of the military oonnander and under his porsonal responsibility} 
the lawwhioh they dispense is military law, i.o., the wi .1 of the military commander 
as necessitated by oiroumstancos, and this implies tho sueponsion of ordinary law; 
it is in faot simply military authority exorcised in accovionce with tho customs of 
war and only limited by nooo63ily. 

There is in Belgium, no equivalent of British "military courts" or of American 
"military commissions" * 

Belgian military tribunals, which include courts-raar’-iai (Conseils do Guerre) and 
a oourt of appeal (Cour Militaire), are regular permanent oourts whioh function in 
peace-time as well as in time of war, thoy are in no subordinate position towards the 
military commander but are independent courts in tho same way as tho ordinary oourts. 

Tho law which thoy apply is a criminal statuto whioh is oallod "Code P6ml Militaire"} 
it is Supplemented whon necessary by the rulos of Belgiar ordinary criminal law (Code 
P6nal), but never do those courts apply to offenders oither the law of war or inter- 
national law, or martial law. Thoy have thoir own statvt ory rulos of proceduro whioh 
are known as Codo do Procedure P<5nalo Militairo. Those rulos aro equally striot 
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as any other ordinary criminal rules of procedure* Belgian military oourts are no 
more allowed to depart from these rules than any ordinary criminal court may disregard 
its own. 

(b) Jurisdiction* Whereas civil criminal oourts are governed by tin leading principle 
of territoriality of criminal law (i.e., they have jurisdiction only as regards offenoee 
committed within the territoxy of their venue, but irrespective of the nationality of 
the aooused), the jurisdiction of military oourts on the contrary is governed by the 
prinoiple of personality (i.e., military law applies, and the military court has 
jurisdiction to try any offender who is a member of the Forces under the military 
oommand near which it functions, irrespective of the place where the offenoe was 
eommltted). 

There are, it is true, some exceptions to this rule in time of war, when military 
oourts have jurisdiction to try not only soldiers, but also civilians aooused of oximes 
against the safety of the State. But generally speaking militaxy law is personal 
rather than territorial and the military oourts are not precluded from punishing offenses 
whioh were committed outside the territory of their vemxe. 

It has been pointed out above that Belgian military oourts do not dispense any 
ether law than the Belgian Code Pinal Militaire they have nov er applied any other law 
even when, after the 1918 Annistioe, they were oalled upon to function in the oooupied 
Rhineland. 

In oooupied Rhineland, their regular functions wexe the same as in Belgium* 
i.e., to try - and to pass sontenoes upon - members of the Forces who had committed 
offenoes. Alongside with this nor mal jurisdiction, these courts assumed the right 
to try Rhineland civilians whenever they had oommitted offences interfering with the 
rights or the safety of the Foroes of occupation. (The "basis of this right was found 
in a proclamation by Marshall Fooh, but not in any Belgian law, therefore the exercise 
ef suoh jurisdiction would have been illegal in Belgian territory and could only be 
tolerated because it was happening abroad). Thus those oourts imposed punishments 
upon German oivilians for thefts to tho projudioe of - or for mwder of - members of 
the Allied Foroes of oooupation. But, evon whon thoy had assumod jurisdiction in 
this way, they did not apply "martial law" to the cases which wero brought before them, 
but the ordinaxy rules of Bolgian law, to which thoy most strictly adhered. Moreover 
the crimes in respect of whioh these courts assumed jurisdiction were striotly limited 
to oximes which had been oomnittod during the oooupation (i.e., aftor the Armistioo)j 


in no case did their jurisdiction extend to tho punishment of what wo call "war primes" 


From this follows that Belgian military oourts have no jurisdiction to try orimes 


which were committed in Belgian during the German occupation (i.e., "war orimes"). 

To sum up t 

1. Belgian Military Tribunals apply a speoial military oode, supplemented, when 
neoessary by the ordinary municipal criminal oode. They do not apply either "martial 
law", or the "law of war", or "international law". 

2. As a rule, they have jurisdiction over members of the Foroes only. 
Exceptionally however, in time of war, their jurisdiction extends over civilians in 
reapeot of a very limited number of offenoes. 

5. With regard to enemy subjects t 

(ft) in national territory, even in time of war, the mere fftot of being an enemy 

subjeot does not submit an aocused to the jurisdiction of military oourts; 

00 in enemy territory, military oourts have, in 1919-1920, by reason of emergenoy, 

assumed jurisdiction over civilian inhabitants who had oomnitted offenoes affecting 
the safety of the army of occupation. 

(4) In oase the law of your country does not authovlse civil or/and military 
tribunals to exercise jurisdiction in respect of orimes committed abroad, 
what are the legal and politioal diffiouties In the way of a ohange in the 
existing law in the direction of oonferring such jurisdiction upon military 
or oivll tribunals or both? 

In theory, the legal or politioal difficulties whf ch are in the way of a ohange 
in the existing law are not such as oould not be overcome t anything oan be done by 
legislation "exoept ohange a man into a woman" as the English saying goes. 

Nevertheless passing new legislation is always a matter in respect of whioh the 
Governments show some reluotanoe. Even in this country where the body of legislators 
is functioning as it does in normal times, there seems to be little inclination 
towards modifying existing laws. It is therefore natural that Governments in exile, 
deprived as they are from tho contact of their Parliament and their people, and from 
the valuable opinion of their ordinary legal counsellors or advisory bodies, show 
little readiness to introduce in their legislation innovations some of whioh have 
been hitherto deemed incompatible with their legal system, and whioh, however muoh 
they may seem neoessary under the stress of present oircitnstanoos may bo, in the long 
run, unadvisablo or contrary to tho secular traditions of their oountry. Whereas 
in Great Britain, the personnel to plan legislative reforms is not laoking at this 
moment, the some oonnot be said of tho refugee Alliod Governments, whoso staff is 



I 

1 

i 


I 

I 



I 


I 



- 7 - 


reduced to a skeleton and who find some difficulty in performing the daily dutiea 
needed for their administration. 

In oonneotion with this question (ohange of legislation) there is another reason 
why Governments are at this moment ohary of passing legislation oonoerning war orimes: 
If they pass new laws the acts described in these new laws will henceforth be 
punishable orimes, but at the same time it will be acknowledging the faot that 
hitherto suoh aots oould not be punished because they were not within the soope of 
the existing oriminal law. Consequently, if the existing laws are altered, all aots 
committed previously to the modification will esoape punishment, whereas, if things 
are left ae they are, some Governments foster the hope 'chat their oourts, in order 
to meet the need, may stretch their jurisprudence to cover the oase. 

So much for the praotio&l difficulties. Let us now examine the legal aspect" 
of the question! 

1. In respeot of oivil oourts: 

The whole Belgian Criminal system of jurisdiction of oivil oourts is based upon 
the prlnoiple of territoriality. If, instead of this, jurisdiction is to be based 
upon the nationality of the victim , the reperoussions of suoh a ohange may be far 
reaohing, many rules oonneoted with this prinoiplo may have to be remodelled, and it 
is doubtful whether a Government in exile will undertake suoh a work. 

There are a few countries, such as poland, where any crime committed abroad by 
any foreigner against a Polish national oan be tried by a Polish court, but the very 
basis of this theory has met with some opposition and has not passed unoritioized. 

It is true that legislation oould be enaoted, giving Belgian oourts jurisdiction to 
try orimes eonmitted in Axis countries against Belgian r-aiionalsj it is even possible 
that legislation may be passed giving British oourts jurisdiction as to orimes committed 
In Germany or Japan against British nationals, but it is doubtful whether suoh 
prooedure would bo convenient: the accused would have to bo brought to this country 
together with all the witnesses and evidenoe, and the obstaolo of language would have 
to be ovoroomo. Moreover, the idoa that a person who has committed an aot inside his 
own country, should be tried for that aot by tho courts of anothor oountry, aooording 
to a foreign law, is not one that will appeal to many lawyers. 

But evon if suoh a law wore enaoted, what would bo its offeot? Lot us supposo 
that a new law wore enaoted on tho model of tho Polish r/stom, which is tho systom 
that provides tho widest possibilities of jurisdiction in respoot of orimes committed 
abroad by foreigners. At first sight, and on papor, orlr-os eonmitted abroad soom 
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to be adequately covered by these provisions. May X be allowed, however, to draw the 
attention of this Commission on the praotioal Impossibility to oarry them out: for 
let us not forget that even these provisions are futile unless the aocused and all the 
witnesses oonsent to go to Poland to attend the trial, or unless his extradition oan 
be obtained* The eventuality of a German oriminal voluntarily ooming to Poland to 
be tried there oan be safely ruled out* As to obtaining his extradition from Germany, 
is there anybody who has the slightest doubt that every possible obstaole will be put 
in the way, that the Germans will, with reason, invoke their own laws, whioh expressly 
forbid the surrender of a national, and that even if the aooused is made to appear 
before the foreign oourt, it will not be easy to obtain the presence of the witnesses 
there? We have seen with what suocess the Gormans avoided the application of artiolos 
228*230 of the Versailles Troaty and we may bo suro that they will repeat their 
endeavours to avoid retribution* 

?• As to military Tribunals: 

In this respoot a distinction should bo made between military tribunals 
functioning in Belgium, and the samo tribunals whioh might bo functioning abroad* 

(a) As regards' military tribunals functioning in Belgium: If, by means of legislation, 
a rule wore enaoted, providing that persons ohargoablo with a orimo to bo tried by a 
oivil oourt sitting with a jury shall honoeforth be tried by a military oourt this 
would bo an encroaohment upon the rights of the aocused, and suoh legislation 
would bo oontrary to art. 98 of the Constitution. The right to try orimos 
(felonies) oould therefore not bo conferred upon military oourts without the 
constitution being violated. 

(b) As regards military tribunals functioning outside Belgium: For the sake of 
clearness, lot us put tho question in a oonoroto way: If Belgian Foroos, bringing 
with them their military courts wore in the future to oooupy a portion of Germany, 
oould those courts bo charged with tho punishment of war orimos committed by Axis 
nationals in Belgium at tho time when Belgium was ooouplod by Axis Foroos? Tho 
answer is: Provided of oourse that some international arrangement oonferred suoh 
jurisdiction upon them and provided that tho necessary legislation wore passed 

to this effoot by tho Belgian legislative authority, allhough I see many reasons 
why this should not bo done, there is no constitutional Impossibility of doing so* 
For, although the nationals of some countries oonsider that their Constitution 


applies to tho wholo world (ofr. tho Amorioan delegation at tho Peace Conference 
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who refused to give their assent to the proposal that led to art. 227 of the 
Treaty of Versailles because this article was in disagreement with art. 1 of 
the American Constitution, and although art. 227 was to be carried out outsidf 
U.S. territory), the Belgians have never contended that their Constitution 
applies outside Belgium proper* thus in 1893 they decided that it would not be 
applicable to any oolonial possession Belgium might aoquire. 

Pursuant to this, as the provisions of the Belgian Constitution do not apply 
abroad, Belgian military oourts functioning abroad oould be oharged with any kind 
of jurisdiction, (N.B. The same applies to civil oourts whioh might be instituted 
abroad) and oould be called upon to apply any kind of law provided of course this 
were done by proper legislation. 

From this follows that any kind of oourts oould be instituted abroad, either 
oivll or military or mixed, that suoh oourts oould comprise either Belgian judges 
only, or judges of several nationalities, that such oourts oould be oharged with 
applying either Belgian law or an international convention, or foreign law, and 
that even a system suoh as provided in art. 228-230 of the Versailles Treaty 
oould be put into operation, provided of oourse the law to be applied were 
drafted and olearly stated. 

It is needless to say that I have in this paper considered the problem 
exclusively under the angle of Belgian law, and that, if Belgian law included 
suoh provisions as sections 363-364-365 of the "Laws and Usages of War on Land" 
(British Manual of Military Law, Chapter XIV) that my views upon the matter 
would he different, it is also needless to say that I do not advooate the aforesaid 
solution. ( Cf. my other note). 


(6) Coos the law of your country adequately provide for the punishment of all 
war orimes which have boon committed in your country? 

A complete answer to this question oannot be given at this moment because all war 
crimes obmmitted in Belgian are not known here. 

However, among tho war orimes we know of, thore are a oertain numbor as to whioh 
it is doubtful whether tho law providos a punishment, others in respoot of whioh . 
Belgian law is cortainly inadequate. 

Hore are a few examples* 

(l) Causing death by starvation or exposure, by depriving porsons of sholter 
and/or means of sustonanoo (o.g. order No. 24220 of Col. Nikolaosku, Chief of Staff 
of Rumanian 14th Division* Ilolotoff Notos, H.M. Stationery Offioo 1942, p.6.) 
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(2) ?Iass Murder 


(a) by excessive removal of foodstuff 
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(b) by wilful destruction of foodstuff 

(3) Forcing civilians to act as a soreen for advancing units. J i 

(4) Ordering civilians to remove mines in a mine-field. 

(5) Enforcing enrolment in the army of olvilians belonging to territories which I 

have been forcibly annexed before any Peace Treaty (e.g, oivilians of ■ 

Alsaoe -Lorraine, of Eupen-Ilalmldy, etc. . . ) ■ 

(6) Annexation of territory (whereby oompulsory enlistment of citizens, and 

consequently the killing of suoh citizens is made possible). 1 

(7) The official responsible for a regulation whereby the infliotion of collective 
or other penalties, illegal by looal law, is made possible. 

(8) The official responsible for a regulation wheroby arrest, segregation, 
deportation, abduction or any removal of populations or individuals are 
provided in violation of the looal law, 

( 9 ) Any orime committed by order of a siqserior authority. 

| 

(1C) Death caused by aotion of a Court of Justice* - constituted either 
( regularly, Edith Cavell oase, Brussels, Ootober 1915, 
orj irregularly, case of Captain Fryatt, Bruges, 1916. 

- with or without jurisdiction, 

- delivering a sentenoe )in execution of a law 

)in violation of a law. 

(6) In oase the answar to question 5 is in the negative, what are the legal 
and polltioal difficulties In the way of a change of the existing law in 
the direction of making suoh adequate provision? 


The answer to this question is the same as that under question 4, 
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CONFIDENTIAL* NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de BAER»S SUB-COMMITTEE 


NATIONAL LAWS AND JURISDICTIONS 


Answers to Questionnaire 
FRANCE 

(Monsieur Simon) 

(l) In What oiroumstances, if any, does the law of your country oonfer upon 
oourts jurisdiction to punish criminal acts committed abroad* 

(a) by nationals; (b) by aliens? 

Par rapport aux infractions oomnises d l'dtranger, la legislation pdnale franpaise 
p revolt quet- 

1) lorsque 1’ agent est un Frangais, les infractions les plus graves peuvent 
etre pours vd vies en France, 

2) lorsque 1 ' agent est un Stranger, 11 peut etre puni pour les crimes dirigls 
oontre la surety ou le credit de l'Etat fran$ais. 

(a) Les orimes attentatoires a la surety de l'Etat ou de oontrefaqon du 
sceau de l'Etat, de monnaies nationales ayant oours, do papiers nationaux, de billets 
de banque autorisds par la loi, oomnis hors du territoire de la Franoe, peuvent etre 
jugds ou p ours ui vis en Franoe, d'apres les dispositions des lois franqaises, quelle 
que soit la nationality des auteurs et des oomplioes; mais il est n4oessalre d toua 
points de vue, de distinguer , saivont que les auteurs ou complices de oes infractions 
sont de nationality fran 9 aise ou ytrangere*- 

Si les faits dont il s'agit dans 1' art i ole 7 du Cede d 1 Instruction Criminelle 
sont oommis par un Franqais, oelui-oi, avunt son retour en Franoe, peut 'etre poursuivi 
et ju g y par oontumaoe (Code d'Instruotion Criminelle, ert. 5); tandis que, s'ils sont 
oommis par un Itranger, l'artiolo 7 exige oorame condition pryalable de la poursuite 
que cat ytranger soit arrete en Franoe, ou que le gouve moment franqais ait obtenu 
son extradition. 

L* ytranger, d qui il est reprochy d'avoir oommis, hors de Franoe, un orime oontre 
la surety ou le orydit de l'Etat franqais et qui so trouve on fait aux mains do 
l'autoritd franqaiso, ne peut pas yohappor a l'applioation de la loi pynale franjais 
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•n fourniaaant les justifications pr^vues par 1* article 5, paragraph© 4 du Code 
d * Inatruoti on Criminelle ( ,: auoune poursuite n’a lieu cen tre le Frangais qui justifie 
qu’il a 6t4 jugy dlfinitivera:nt a l'etranger pour les fsits qui lui sont reprooh^s, 
et, en oaa de condemnation, qu’il a subi ou prescrit sa peine ou obtenu sa gr&ce"). 

Ce8 conditions sont conpletdes par les articles 75 et suivants du Code P<$nal 
qui d^finisaent et punissent les crimes et d^lite centre la surety ext^rieure de 
l’Etat (Ddoret-loi du 29 juillct 1939, modifiant les articles 75 & 85 du Code Pdnal)* 
(b) Les autres orimes d^^inis et punis par la loi fran$aise ne sont 
susoeptibles d’etre poursuivis et ji-.^s en Franoe, lorsqu’ils ont 6ti perpdtr^s hors 
du territoire, que s'lls sont conmis par un Franoais (erciole 5, alin£a 2 du Code 
d'Instruotior Criminellei- "tout Frangais qui, hors du territoire de la France, 
s’est rendu coupable d’un fait qualifid de d^lit par la loi frangaise, peut etre 
poursuivi et jug£ on Franoe, t.i le fait eat puni par la legislation du pays od il 
a 6t6 oommis. II en sera de memo s- l’inculpd n'a acquis la nationality frangalse 
qu'aprea l’aooompUssenient du crime ou du d^lit"). 


(2) To what extent, if any, does the territorial principle of your orimlnal law 
confer upon your courts jurisdiction in respocr of criminal acta committed 
by aliens on the high soas or from the air above the high seas against ships 
or persons on board ships flying the flag of ycur country? 

La loi pdnale frangaise 6tant l'expression do la souverainety s’applique dans 
toute l’ytendue du territoire cd e’exorce oetto souvoreinoty aux Frangais oommo a 
l*ytranger ("les lois de police oc do surety obligont ’-o.:s ceux qui se trouvent sur 
le territoire" - Code civil, article 3.). 

La notion juridique du territoire ne oomprend pas se ilement l’espaoo oontenu 
dans les limites de l’Etat, nais a is si les autres lieus: c t la souverainety exerce 
son autority, sa juridiotior, c’o *t--a-diret- 

1) la mei t«. rritorialej 

2) les na/irotj 

3) les lieux occup-Ss on dehors des frontidros, soit en temps 
de paix, scit on temps de guerre par nos ara^es* 

4) los pays hors ohrytiontd, od los consuls ont juridiotion 
on matioro p<5nale; 

6) lo territoire ayrion. 

los tribunaux frangais ont tone compytonco pour jugor los crimes commis par dos 
ytrangers on haute raer, ou dans los airs au-dossus do la haute mor, contre les navi res 
ou les personnes se trouvant d bord dos naviros battant p^Tillon frangais. 


» 
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(3) What law do the Military Courts of your countx*y apply? Do they apply 
a speoial military code or the ordinary municipal criminal code? Are 
they authorised to apoly ‘'martial law", "the law of war" or "international 
law"? With regard to what categories of portions have they jurisdiction? 
Does the latter embrace both soldiers and civilians? In the matter of 
jurisdiction over civilians , what is the pooiuicn with regard to enemy 
nationals! (1) in national territory, (2) in enemy territory in the 
event of your armed foroes occupying parts of enemy territory? 

To what extent is the jurisdiction of military oourts in your country 
affeoted by the territorial principle (ii' any) of your criminal law, 
i.e., the principle that courts have jurisdiction to punish such acts 
only as are committed in national territory? (The object of this 
question is to elioit to what extent, if ar.y, the general terms of the 
jurisdiction conferred upon military oourts in respect of war orimes 
exclude or modify the application of the territorial principle). 




En droit franpais, les infractions peuvent etre speoiales a deux points de vue 

distinotsi- 


I 


Elies peuvent etre sp^ciales parce qu'elles resultant de la violation non dea 


devoirs oommuns d tous les mcmbre s de la sooi^tj, mais des devoirs partiouliers qui 


qui s'imposent d oertalnes personnes a raison de leur diet. Parmi oes dernidres, 
les plus importantes sont les infractions sploifiquement militaires enumlrdes au 
Livre II du Code de Justioe Militaire. 


M$ne en temps de paix, les tribunaux militaires composes de militaires sous 
la prtfsidenoe d*un Conseiller a la Cour d ’Appel ont competence pour jugpri- 

1) les orimes et ddlits militaires oommis on quolque lieu quo oe 
soit, par des militaires j 

2) les orimes et ddlits de droit oommun oomnis par des militaires 

dans les oasernes, quartiers, dtablissonionts militaires, et ohes l’hote, 
En revanche , les tribunaux rdpressifs de droit oommun sont compd tents pour jugor 
les infractions do droit oommun comnis par des militaires hors des casernes, quartiers, 
itftblissements militaires, ou hors de chez l’hote . 

En pdriode de guerre ou de troubles oivils, la oo..ip^t:nco dos juridiotions 
militaires ost dtendue, ratlonc matoriao et rati one p ov; jnao puisque cel les -oil- 
(a) aux armds en operations ou dans les ciroonscn’otions, deolardes on dtat 
de guerre, ont oompetenoo, a i’dgard de tous orimes oi ddlits comnis par des indlvidus, 
mSme oivils, employes a l'arraoo ou autorisos d suivro 1’arraeoj aux armeos operant 
on presenoe de l’ennemi, ont oompetenoo d l'egard do tous indi vidus, memo oivils, 
me me non attaohes d l'armeo, memo etrangors, autours do crimes ou ddlits prevus par 
les articles 192 d 248 du Code do Justice Militaire, o'eet-a-diro, d’infrftotions de 
nature d porter attointe d la surotd do l’amado; (b) lors de l'dtat do sidgo 
ddolard en one de pdril inminont, rdsultont d’une guorro dtrongero, so voiont ddfdrer 
le jugemont dos orimes ot ddlits quo Is qu’en soiont 1»»» autours contro la suretd 
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extlrieure ou intlrieure de 1‘Etat, la Constitution, l'ordre et la paix publics, 
prlvus par le Code Pinal et meme plu glnlalement, de tous les crimes et dllits 
portant atteinte d la Dlfense Nationals j (o) lore d'ltat de siege dlolarl en oas 
de plril Imminent rlsultant d’une insurreotlon & main armle, se voient dlflrer le 
Jugsmsnt des crimes quels qu'en solent les auteurs contre la suretl extlrleure ou 
intlrieure de l*Etat, l'ordre et la paix publics, prlvus a la fois par le Code 
Pinal et Code de Justice Mllitaire et les crimes oonnoxes. 

Les Itrangers habitant la France ou se trouvant &n territoire franpais sent 
sou&ls aux mimes rlgles que les Franpais, en ce qui ocncerne les orimes et dllits 
Inumlrls plus haut. 

Au oas od les armies franpaises oocuperaient un territoire I tr anger, oelui-oi 
eat rlputl, au point de vue de 1* application de la loi plnale, territoire franpais. 

En effot, l’artiole 164 du Code de Justice Mllitaire disposer 

"Sont Justiciable s des tribunaux militaires, si l'annle est soit 
sur le territoire ennomi, soit sur un territoire Itranger dont 
elle assure 1* occupation, ou sur lequel elle exerce un mandat, tous 
individus inoulpls, soit comme auteurs, soit conune complioes d'un 
des crimes ou dllits punis par les articles 192 I 248 inolusivement 
du prlsent code". 

L' interpretation dominante de ces dispositions est quo les juridiotions des 
armies franpaises oplrant en territoire ennemi ou oocupo, ou dans les sines rebelles 
des proteotorats, ou des pays sous mandat, ont oompltence I l’lgard de toutes personnes 
pour toutes les infractions memo non militaireB, mbrne p-’lvues par le Code plnal 


ordinaire 


atteinte ou s implement de nature a porter Iventuellemont 


atteinte a la suretl d 1’ armle. 


(4) In case the law of your country doos not authorise civil or/and 
military tribunals to oxerclso Jurisdiction Ln respect of crimes 
oommitted abroad, what are the legal and political difficulties 
in the way of a ohango in the existing law in the dirootion of 
conferring such jurisdiction upon military or oivil tribunals 
or both? 

II n*y a aucune diffioultl a modifier la Legislation oxistante, on ce qui 
oonoerno l’extonsion do la oompltenoo dos juridiotions civilos ot militairos par 
rapport aux infractions oommisos d l'ltrangor. 
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(6) Does the law of your country adequately provide for the punishment 
of all war o rimes which have been committed In your country? 

Les dispositions du droit pdnal franyais oouvrent "tout les orimes do guerre". 
Les difficult^* ne viendront pas de l'insuffisanoe des Inoriminationsi el les 
rdsulteront plutot de l'exouse absolutoire de l*article 64 du Code Pdnal, que, a 
ddfaut d'autres exoeptlons sp^oiales, les inoulpds ne manque r on t pas d'invoquer. 

(6) In case the answer to question 6 is in the negative, what are the 
legal and political difficulties in the way of a ohange of the 
existing law in the direction of making suoh adequate provision? 

II sera n£oessaire de modifier la legislation p£nale sur oe point, oe qui pose 
la question de la rdtroaotivit^i oet obstaole n'est pas insurmontable en Franoe. 


. * 
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CONFIDENTIAL* NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 



Answers to Questionnaire 

GREAT BRITAIN 
(Professor Lauterpaoht) 

(1) In what circumstances, if any, does the law of your oountry oonfer 
upon courts jurisdiction to punish orlminal acts committed abroad* 

(a) by nationals ; (b) by aliens? 

(a) British Courts have no jurisdiction to try and to punish their nationals 
fo* criminal aots committed abroad, save where such jurisdiction has been expressly 
created by statute. The number of suoh statutory exceptions is not great* 

Examples of such are* Treason, Murder, Perjury, Bigamy. 

(b) British Courts have no jurisdiction to try or to punish oriminal aots 
committed- abroad by aliens. To this there is only one minor statutory exception 
(Sect. 687 of the Merchant Shippinh Aot 1894, 57 a 58 Viot.C.60) 

(2) To what extent, if any, does the territorial principle of your 
criminal law oonfer upon your courts jurisdiction in respect 
of criminal aots oomnitted by aliens on the high seas or from 
the air above the high 3eas against ships or persons on board 
ships flying the flag of your oountry? 

Exoept in the caso of piracy jure gentium oriminal aots committed by aliens 
on the high seas are regarded by English law in the same way as aots committed by 
them abroad, save that any act committed or taking effect in a British ship is 
regarded in tho same way as if committed or taking effect in British territory. 

It would seem therefore that oriminal aots commit tod by aliens from tho air 
above tho high seas against ships or persons on board ships flying tho British 
flag, would be within tho jurisdiction of tho appropriate British court. 
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(3) What law do tho military courts of your country apply? Do they 
apply a speoial military oodo or the ordinal municipal criminal 
oode? Arc they authorised to apply "martial lav/”, "the law of war” 
or ’'international lav/''? With regard to wha' categories of persona 
have they jurisdiction? Does the latter embrace both soldiers and 
civilians? In the matter of jurisdiction over civilians, what is 
the position with rogard to enemy nationals: (l) in national 
territory, (2) in enemy territory in the evxmt of your armed forces 
ocoupying parts of enemy torritory? To what extent is the jurisdiction 
of military courts in your oountry affected by the territorial prinoiplc 
(if any) of your criminal law, i.o., the principle that oourts have 
jurisdiction to punish suoh aots only as are committed in national 

torritory? (The object of this question is to elicit to what extent, 

if any, the general terms of tho jurisdiction conferred upon military 
oourts in respoct of war orimos exolude or modify the application 
of tho territorial principle). 

For the purpose of answering this question it is nooossary to distinguish between 
the law applied by ordinary courts -martial in the narrower sense of the wort and 
that applied by military courts under martial law. Tho first is tho law mainly 
laid down in the Army Aot, the Naval Discipline Aot and tho Air Foroo Aot» it 
governs the oonduot and tho internal discipline of officers and soldiers of tho 
British armed foroos in time of poaoo and war, both at homo and abroad, it is 
administered by oourts-martial - regimental, district, or general - established 
under these Aots. On tho other hand, tho law applied by military oourts undor 

martial law comes into operation* (a) in relation to the civilian population in 

conneotion with the suspension of tho ordinary law in caso of invasion, riots and 
insurrection, and (b) in connection with the application and enforcement of tho 
laws and oustoms of war by the armed forcos of the Crown in occupied onemy torritory 


or in tho theatro of war operations generally. 

For the purposes of this questionnaire wo ore ooncernod only with the latter 
oourts as dosoribed under (b). Thoso oourts, in add. ion to enforcing tho laws and 
regulations laid down by too onmanding general in cJxrgo of tho occupied torritory, 
apply the laws and customs of war as sot forth in Chapter XIV of tho Manual of 
Military Law (1929) (Amondmonts No. 12) notified by the Army Council in the Army 
Orders for January, 1936. Although Chapter XIV of tho Military Manual has not 
beon givon statutory forco it is, in goneral, an orcpo* ivi on of the conventional and 
oustomary rulos of international law as undorstood by Groat Britain. Tho business 
of tho military courts applying that law is not to app3y English criminal law either 
in its substantive or procedural sonso. As said, they apply international low as 
well as tho specific law proscribed by tho commanding general in chargo of tho 
occupied territory. The lav/ whioh they apply oovors. accordingly, both civilians 
and members of the enemy armed foroos. It is highly Wprobablo that they aro bound 
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by tho territorial principle of English criminal law. In fact their primary purpose 
is to punish offences oomnitted in occupied enemy territory or in the theatre of war 
operations generally. 

[At the same time it does not seem to be essential that military courts engaged 
in applying tho laws of usages of war (including the prosecution of war crimes) 
should be established either within oocupied territory or with tho immediate vicinity 
of military operations. The view has been widely hold that when Groat Britain is 
at war any portion of its territory is, in relation to onomy aliens, within the 
"sone of operations". It would appear therefore that the operation of military 
oourts in the wider sense (i.o., courts applying tho laws and usages of war) is not 
necessarily confined to ocoupiod territory or to the area of military operations* 
Similarly, oourts-martial established undor tho Army Act (or the Naval Discipline 
Act and Air Foroe Aot) may have conferred upon them by statute jurisdiction over 
persons, or in respect of act:*, otherwise not subject uo military law in the narrower 
sense. Thus in 1914 the Defence of tho Realm Consolidation Act (5 Geo,5.o.8) 
provided for punishment by courts^nartial of oortaln categories of porsons assisting 
the enemy as if they were subjoot to military law and had cn aotivo service committed 
an offence under the Army Act. Tho Treachery Aot, 1940, whioh providos for death 
penalty for acts "designed or likoly to give assistanco to the naval, military or 
air operations of tho enemy, to impede such operations of His Majesty’s Forces, or 
to endanger life", laid down that an alien onomy may bo prosoouted for suoh offences 
before a oourts-martial as if ho were at the time of the commission of tho offenoo 
subject to military law. Aooording to the Naval Discipline Aot there are subjoot 
to the Aot spies and porsons on board H.M. ships endeavouring to seduoo persons 
subject to the Naval Discipline Aot from their duty of allogianoo."] 

(4) In case tho law of your country does not authorise oivil or/and 
military tribunals to exercise jurisdiction in rospoot of orimes 
coircnittod abroad, what are tho legal and political difficulties 
in tho way of a ohango in tho oxisting law in tho direction of 
conferring such jurisdiction upon military or civil tribunals or 
both? 

In view of tho answer to Quostion 3 it is not considered nocossary to ansror 
Question 4 in so for as it refers to military tribuneJ.3* Tfith regard to ordinary 
criminal oourts, it is dear that they cannot, aooording to oxisting law, exerolso 
jurisdiction with rogard to offonoos committed abroad (except, possibly in the 
mattor of offoncos oommittod on tho high seas or from tho air on the high seas and 
af footing persons on board a British ship.). I do not knov' of any sorious logal 


v*; 


or political difficulty whioh would make it impossible for Parliament to alter the 
existing law in regard to specified categories of war orimes committed abroad. 

The faot that, as mentioned above, ordinary oourts -martial in Great Britain have, 
by virtue of speoial war legislation, had oonferred upon them jurisdiction over 
oivllians with regard to a number of offenoes, shows that there is no particular 
diffioulty in the way of modifying established principles, in particular those of 
a jurisdbtional oharaoter, in order to meet situations arising out of the war. 

(5) Does the law of your country adequately provide for the punishment 
of all war orimes whioh have been oommitted in your country? 

(6) In oase the answer to question 6 in in the negative, what are the 
legal and political difficulties in the way of a change of the 
existing law in the direotion of making suoh adequate provision? 

It is believed that the answer to these questions is covered by the ansvers 
to question 3 and 4. 
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CONFIDENTIAL: NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr do BAER’S SUB -COMMITTEE 


NATIONAL LAWS AND JURISDICTIONS 


Answers to Questionnaire 

CZECHOSLOVAKIA 
(Dr Benes) 


(l) In what circumstances, if any, does the law of your oountry ^ 

oonfer upon oourts jurisdiction to punish criminal acts committed 
abroad: 

(a) by nationals; (b) by aliens? 

(a) According to the provisions of Seotion 36 of the Criminal Code of 1852, 

27 May, No, 117 RGB for orimes committed abroad a Czechoslovak subject, if arrested 
in the aot, will not be extradited, but will bo dealt vrith according to the 
provisions of the Criminal Code and without regard to che l$ws of the oountry in 
which the orimes has been committed. If, however, he has already been punished 
abroad for the same act, the sentence imposed upon him according to the provisions , 
of this Code should take duo regard to his previous punishment. 

9 

Thus, as far as orimes of Czechoslovak subjects committed abroad are concerned, 
the Czechoslovak Criminal Code, has aocepted to its full extent the principle of 
personality. 

(b) Seotion 38 of the Czechoslovak Criminal Code deals with the punishment 
of orimes oommitted abroad by foreigners. It lays down: 

If a foreign subjeot commits high troasan in relation to tho Czechoslovak State 
or the orime of forging securities or counterfeiting coins - Seos. 106-121 -, he will 
be dealt with according to the provisions of this Code just as if ho wero a 
Czechoslovak subjeot. 

Accordingly, to a oertain oxtont, - at least as fi.r as oortain orimes are 
concerned - also forelgnors oan bo punished by Czechoslovak oourts for aots committed 
abroad. Yet, on the whole, it oan be said that tho majority of offonoos committed 
by foreigners abroad oannot - according to tho present logal position - bo dealt with 
by Cgoohoslovak oourts. 


f 
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(2) To what extent, if any, do©8 tho territorial principle of your criminal 
law oonfer upon your oourts jurisdiction in rospeot of oriminal aots 
oommitted by alions on tho high seas or from the air above tho high seas 
against ships or persons on board ships flying tho flag of your oountry? 

Tho Czechoslovak logal system recognizes the universal principle of international 
law that ships as woll as all things and parsons thereon remain during the time they 
are on the open sea under the jurisdiction of the State under whose flag they sail. 
Aooordingly it is neoessary to consider oriminal aots committed on vessels sailing 
under tho Czechoslovak flag as offonoes oommitted on Czechoslovak territory. It is 
absolutely irrelevant whether tho attaok against vessels sailing under the Czechoslovak 
flag is direotod fran another vessel or from the air above the high seas. 

(3) What law do the military courts of your oountry apply? Do they apply 
a speoial military code or the ordinary municipal oriminal code? Are 
they authorised to apply "martial law", "tho law of war" or "international 
law"? With regard to what categories of persons have they jurisdiction? 

Doos tho latter ombraco both soldiers and civilians? In tho mattor of 
jurisdiction over civilians, what is tho position with regard to enemy 
nationals* (l) in rational territory, (2) in enemy territory in the 
event of your armed foroes oooupying parts of onomy territory? 

To what extent is tho jurisdiction of militarv oourts in your oountry 
affected by tho territorial principle (if any) of your oriminal law, i,e., 
the principle that oourts havo jurisdiction to punish suoh aots only as 
are oommitted in national territory? (Tho object of this question is 
to elioit to what oxtont, if any, tho general terms of tho jurisdioti on 
conferred upon military oourts in rospeot of war orimes or modify tho 
application of tho territorial principle)* 

Czechoslovak Military Courts make uso of a speoial Penal Code / Act of 1855, 

16 January, No. 19 ROB / and of a speoial Military Penal Proooduro /Act of 8 July, 1912, 
No. 131-12 ROB/. 

Provisions concerning "martial law" in military law are tho same as in civil 
penal law. Military oourts oan uso martial law only in special oases aooording to 
speoifio provisions of tho Military Penal Procedure. 

The Military Penal Proooduro provides in Seotion II for the extent of tho 
jurisdiction of Military Courts. It enumerates persons who aro subjootod to tho 
jurisdiction of military oourts for all criminal acts. In addition to tho military 
and members of tho gendarmerie and a few military groups of minor importance, also 
prisoners of war and hostages which havo boon plaood urdor Military or police 
protection, fall undor the jurisdiction of military oourts. According to Section 12 
of tho above Military Ponal Proooduro prisoners of war and hostagos aro subjootod 
to military ponal jurisdiction only for acts oommitted in tho period during which 
their status subjootod them to tho jurisdiction of military tribunals. Aooording 
to Seotion 13 also civilians oan bo subjootod to tho jurisdiction of military oourts 
for specific acts - o.g, rooruits for ro fusing to obey tho enlistment ordor, thoso 
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oalled up for refusing to take up active service, offences committed in military 
uniform. 

Seotion 128 of the Act for the Defence of the State provides for the oases when the 
Government by an order is permitted to extend the jurisdiction of military courts to 
civilians! 

1, Aooording to Sec. 128 of the Aot for the Deibnoo of the State /lst ohapter/ 
the jurisdiction of military courts oan be extended by a governmental order to civilians 
for the following offences: 

(a) for offences against the Aot for the Defence of the Ropublio; 

(b) for offences against the Aot for the Defence of the State; 

(o) for all offenoes against the Army Aot; 

(d) for grave offenoes committed through aots falling undor (a) and (b). 

2* According to Sec* 128 of tho Aot for the Defence of the State / ohapter 3rd/, 

civilians are in war time subjected to the jurisdiction of military courts for a 
number of crimes /suoh as murder, manslaughter, rape, arso n/ , if these aots woro 
conmittod during war, in a territory in whioh tho competent distriot oourt had to 
stop its activities - in oonsequenoe of tho war - and if the offender was arrested 
in this territory* Aooording to the above regulation tho jurisdiction of military 
oourts is ended as soon as the competent Distriot Court rosumes its activities. 

3. Aooording to Seo. 128 of tho Aot for tho Defence of tho Stato /chapter 4/ 
the following civilian persons aro subjooted during war to tho jurisdiction of military 
oourts: 

(a) for all offonoes committed abroad in the territory occupied by Czechoslovak 
or Allied Poroes during tho occupation if arrestod anywhoro. 

(b) for offonoes indicated ad a/, if tho offondors wore arrestod in tho territory 
ocoupied by Czechoslovak or Alliod Forces and if they conmittod the offonoo oithor on 
Czechoslovak territory or abroad, but should be punished according to Czechoslovak 
ponal law* 

(o) On the whole, it oan bo said that tho soopo of tho jurisdiction of military 
oourts over civilians is rathor limitod in Czoohoslovak lav/* Tho limitations aro: 

1/ of a formal character/ tho cessation of tho activities of civil oourts: seo soc. 

128 par* 3 of tho Act for tho Dofbnoo of tho Stato/ or 2/ of a matorial oharacter/ 
tho jurisdiction of military courts is limitod only to cortain offoncos/. 

With tho above montdonod oxcoption /oooupation of onomy territory by Czechoslovak 
or Alliod Faroos/ tho territorial principle is appliod in military law to tho samo 
extent as in civil ponal lav;. 
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(4) In case the lav; of your country does not authorise civil or/and military 
tribunals to exercise Jurisdiction in respect of crimes committed abroad, 
what are the legal and political difficulties in the way of a ohange in 
the existing lav; in the direction of conferring such jurisdiction upon 
military or civil tribunals or both? 


From the legal point of view there are no major difficulties in the way of a 
ohange in the existing law in order to oonfer upon military or civil tribunals the 
authorisation to exeroise jurisdiction in respeot of orimes committed aborad. 

Suoh ohange abroad would have to bo made by means of a deoree of the President of the 
Republio issued aooording to the "Constitutional Deoree" regarding "the temporary 
exeroise of legislative power /Czechoslovak Offioial Gazette, 1940 No#2 /. From 
the constitutional point of view the position of the Czechoslovak Government is 
similar to the position of other Allied Governments residing in London and the 
negation of their legislative power would be - there is no doubt - contrary to the 
aots of recognition of the respective Governments by the Government of His Majesty* 

(5) Does the law of your country adequately provide for the punishment of all 
war orimes which have been committed in jour country? 

The penal law of Czechoslovakia - though in a lesser degree than that of other 
oooupied states - does not adequately provide for the punishment of all war orimes 
whioh have been committed in our co untry. 

(6) In oase the answer to question 5 is in the negative, what are the legal 
and political difficulties in the way of a change of the existing law in 
the direction of making suoh adequate provision? 

From the legal point of viov; there are no difficulties in the way of a ohange 
of the existing law in ordor to provide for adequato punishment of all war orimes 
/see ad 4/. 
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INTERNATIONAL C0THSS10N FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr do BAER'S SUB-COMMITTEE 
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HOLLAND 
(Dr de Moor) 

(1) In what oiroumstanoos.. if any, does the lav; of your country oonfor 
upon oourts jurisdiction to punish criminal acts committed abroad: 

(a) by nationals i (b) by aliens? 

A, Dutch criminal law applies to Put oh nationals outside the European part 
of tho Kingdom if 

Art* 3 Pen. Cod. l) tho Dutch national commits a crime on board of a Dutch ship} 

Art. 4-5 Pen.Cod. 2) ho commits a crime against tho socurity of tho State (attompt 

upon tho Hoad of tho State j relations with a foroignor or a 
foreign corporation with a view to cause a revolution, oto.) 
or against the royal dignity} 

Art. 4 Pon.Codo. 3) ho oommits tho crinw of adulteration of money or a similar orimef 

Art. 4 Pen.Code. 4) he oommits forgery of Bons eto., issued by the Government, a 

Provincial Body, oto., or a similar orimo} 

Art. 4 Pen. Cod. 5) ho oommits piraoy or a similar orimo} 

Art. 6 Pen. Cod. 6) he incapacitates himself for military sorvico, oonmits bigamy 

or priva too ring; 

Art. 6 Pen. Cod, 7) ho - boing an official - oommits as such crimes relating to his 

function. 

Note: A(2) and A(6) apply also to thoso who aftor having committed 
tho crime obtained tho Dutoh nationality. 

Art. 7 Pen. Cod. B. Dutoh criminal Lav; applios to foreigners outsido the Auropean 

part of tho country in tho oases A.l), A. 2) (with oortain 


restrictions ), A. 3), A, 4) and A. 5)} 


Art, 4 Pen.Cod. 
Art. 8 Pen.Cod. 


Art. 8 Pen.Cod. Noto: Both in casos A and B tho application is rostriotdd 

by the oxccptions aoknowlodgod by tho law of nations. 

C. Tho oonpotont domestic oourt for th ese oases is either tho 

Art.2 Codo of court within whoso jurisdiction tho oriminal is domiciled or 

Criminal Procedure. 

happens to bo or had his last domicilo. 

In oaso of crimes on board of Netherlands ships, tho domioilo 
of the ship. 
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(2) To what oxtent, i. any, doos the torritoria? p*lnciplo of your criminal 
law confor upon yovx courts jurisdiction in rcspoct of criminal acts 
committod by aliens on the high soas or from tho air above tho high soas 
against ships or porsons on board ships flying tho flag of your country? 


Tho NothorlOnd Criminal Law applios to ovorybody outside tho Europoan part of 
tho oountry, committing aots of piraoy, or oonnoctod with piraoy. (art. 381-385 
Ponal Code). 


(3) What law do tho military courts of your country apply? Do they apply a 
special military codo or tho ordinary municipal oriminal codo? Aro thoy 
authorised to apply "martial law", "tho law of war" or "international law"? 
With regard to what oatogorios of porsons ha -”0 they jurisdiction? Doos 
tho latter ombraoc both soldiers and civilian r? In tho mattor of 
jurisdiction over civilians, what is tho position with rogard to onemy 
nationals: (l) in national territory, (2) in onomy territory in tho 
ovent of your armod forces oooupying parts of onomy territory? 

To what oxtont is tho jurisdiction of military oourts in your oountry 
affocted by tho territorial prinoiplo (if any; of your orlminal law, 
i.o., the principlo that oourts have jurisdiction to punish suoh aots 
only as aro committed in national territory? (Tho objoot of this 
quostion is to olicit to what oxtont, if any, tho gonoral terms of the 
jurisdiction oonforrod upon military oourts in rospeot of war orimos 
onoludo or modify the application of tho territorial principle). 

The military oourts of tho Netherlands aro only a- thorisod to apply the special 
military codo, whioh largely doponds on and refers to tho ordinary municipal criminal 
eode»* (international law is only rooognised in art. 38 oJ tho Military Ponal Codo 
no punishment, if acted conform the gonoral acooptod rulos of tho law of war or 
oonform tho rulos of international treaties accepted by -uho Netherlands) and art. 8 
of the munioipal penal codo and artioles 3 and 13a of tho tew A.B. (15 May, 1829, 

p*28). 
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Martial law is not rocognisod in any of our ponal ccdos. For an oooupying army 
in enemy territory tho samo rulos apply to own nationals and onomy nationals! that 


is to say, that in timo of var tho Netherlands military courts in oooupiod territory 

¥ are competent for all crimes mentioned in tho Nothorloi.d'i military ponal codo in 

i 

| connection with tho municipal ponal codo, as far as Nolhorlands interests are concerned*- 

l 

K 

^ (4) In case tho l n w of your oountry does not authoriso oivil or/and military 

tribunals to oxorciso jurisdiction in rospocL of orimos committed abroad, 
what aro tho logal end political difficulties in tho way of a chango in 
tho existing law in tho direction of conferring suoh jurisdiction upon 
military or civil tribunals or both? 

| As follows from tho onswor 1,2 and 3 tho law of bho Netherlands only authorises 


civil and military tribunals to exorcise jurisdiction in rospeot of orimos committod 
abroad to a limited scopo. Howovor it would bo not very difficult to ohango tho 
existing law in so far as to doolaro tho Nothorlands tribunals also competent for 


•i 


/ 


If 


- 26 - 


all th® orimes, mentioned in the Netherlands military and municipal codes, committed 
in German and Axis territory during the war, in so far as Netherlands nationals or 
interests are concerned. In the given oircumstanoe this would not give great 
difficulties from a point of view of legislation. The same proposal is made by 
Lord Maugham for English Law, . . 

(5) Does the law of your country adequately provide for the punishmen t of 
all war orimes which have been c omitted in your oountry? 

The existing law does not adequately provide for the punishment of all war 
orimes; only for those already mentioned in the military and municipal penal oodes,* 


A 



(6) In case the answer to question 5 is in the negative, what are the legal 
and political difficulties in the way of a change of the existing law 
in the direction of making such adequate provision? 

A special legal arrangement for those war-crimes not covered by the existing 
military and municipal penal codes and the extension described 4, would be possible 
on the basis of an international treaty, accepted by the Netherlands legislator and 
arranged by this legislator as the basis of that treaty. 
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Answers to Questionnaire 

LUXEMBOURG 
(Monsieur V* Bodson) 


(l) In what oiroumstanoes, if any, does the law of your oountry confer upon 
courts jurisdiction to punish oriminal aots committed abroad! 

(a) by nationals; (b) by aliens? 

Aooording to Artiole 4 of the Luxembourg Penal Code "an offenoe committed outside 

* 

Luxembourg territory, whether by Luxembourg nationals or by foroigners, is punishable 
in the Grand Duohy only in oases specified by law". 

The governing principle is that Luxembourg oriminal law is applicable to 
Luxembourg nationals having committed a crime abroad only if the case is provided for 
by a speoial law* 

The oases provided for are the followings 

1* As to offences committed abroad by Luxembourgers : 

(a) Any Luxembourg subjeot who, outside the territory of the Grand Duchy, has 
committed a crime punishable by Luxembourg law, may be proseouted and tried in 
Luxembourg* 

As to a Luxembourg subjeot guilty of an aot termed delinquency (d£lit) he is 
liable to be proseouted and tried before Luxembourg courts if the offenoe is punishable 

aooording to the law of the country in whioh he committed the offenoe* 

The law provides, however, that a Luxembourg national cannot be tried if he is 

not present, nor oan he be tried for a political offenoe, (Art. 6 of the Code \ 

d * Instruction Criminelle)* 

(b) Members of the Luxembourg Forces can be dealt with by the Luxembourg Military 
Penal Code whether they reside on national territory or abroad* 

2. As to offenoe s committed abroad by foreigners ! 

The law of January 18, 1879, quoted in Art. 7 of the Luxembourg Code d* Instruction 
Criminelle, provides that any foreigner who has oonmitted abroad any of the following 
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offenoes, either as a principle or as an assossory, my bo prosecuted an l triod 
aooording to tho provisions of tho Luxembourg laws after ho has boon arrostod, or 
after tho authorities have obtained his extradition. 

(a) Any orime against tho seourity of tho Stato 

(b) Any orimo concerning the counterfeiting of tho Luxombourg Stato seal 

(o) Any orimo oonoeming the counterfeiting of Luxombourg currency 

(d) Any orimo oonoorning the counterfeiting of bank notes authorised by the Law 

(e) Any orime oonoorning tho counterfeiting of Luxombourg State papers 

(f) Any orime specified in international conventions suoh as whito slave traffic, 
narootios, eto. 

(g) Misdemeanours in matters of forestry, fishing, gamo customs, and indireot 
taxation laws, eommittod on the territory of a neighbouring oountry 

(h) Aooording to the Emigration Law of March 13, 1870, ovory oerson, whether 
a Luxombourg subjeot or a foreigner, commits a punishable offonce who is 
guilty of tho enlistment or transport of emigrants without previously 
obtaining the authorisation of tho Government, and oan bo tried before 
the Luxombourg courts. 

(2) To what oxtent, if any, does tho territorial prinoiple of your criminal 
law oonfor upon your oourts jurisdiction in respoot of oriminal aots 
committed by aliens on the high seas or from tho air abovo tho high seas 
against ships or persons on board ships flying tho flag of your oountry? 

As tho frontiers of Luxombourg do not oxtend to tho coast, the question does 
not apply to tho Grand Duohy. 

(3) What law do tho military oourts of your country apply? Do they apply 
a special military codo or the ordinary municipal criminal oode? Are 
they authorised to apply "martial law", "tho law of war" or "international 
law"? With regard to what categories of persons have they jurisdiction? 

Does tho latter embrace both soldiers and civilians? In the matter of 
jurisdiction over civilians, what is the position with regard to onemy 
nationals i (l) in national territory, (2) in onemy territory in tho 
event of your armed forces occupying parts of onemy torritory? To what 
extent is the jurisdiction of military courts in jrour oountry affoctod 

by tho territorial prinoiple (if any) of your oriminal law, i.o», tho 
principle that oourts have jurisdiction to punish suoh aots only as aro 
committed in national territory? (Tho object of this quostion is to 
elicit to what oxtent, if any, the gonoral torras of tho jurisdiction 
conferred upon military courts in respoot of war crimes exclude or 
modify tho application of tho territorial principle). 

(1) The Grand Duohy has a Military Penal Code (20.7.1814, Art.l to 14 inclusive) 

(2) Tho law of 16 Fobruary, 1881, on tho organisation of the Luxombourg armod 
forces (comprising since tho Troaty of London, 1867, only 125-300 volunteers) provides 
in Art.12 in respoot of morabors of tho forces t 
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"Members of tho forcos come undor tho jurisdiction of ordinary courts and of 

tho Court of Assises for infringements of oornnon lav/j they come under tho 

jurisdiction of tho military tribunals for infringements provided for by the 

military laws and regulations." 

(3) CODE ? On 1 Novombor, 1892, tho Military Ponal Codo was rovisod, and sinco 
that timo it is applied to membors of tho forcos only, to tho oxolusion of «11 other 
persons. 

All thoso persons, howovor, who are forming hostile and riotous assemblages with 
a view to opposing tho execution of tho laws by violent moans, aro considered as 
armed rebels and aro assimilated to tho enemy as far as tho application of tho 
Military Penal Codo is concornod. 

. COURTS t Tho Luxembourg Military Court is a pormanont institution, although it 
oxorcisos its functions but on vory rare occasions on account of the limitod numbor 
of luxembourg soldiers. It was created on 9 Juno, 1843, the dato at which tho 
High Military Court (Haute Cour Hilitairo) was organised. 

Moreover, thoro oxists in Luxembourg a War Council (Conseil do Guerro) which 
is responsible for the prosecution of all offences which come undor its jurisdiction. 
On the other hand, no sontenco by tho War Council can be accoptod without having boon 
ratified previously by tho High Military Court, whioh also functions as a court of 

I appeal. 

1 

* Although Luxembourg Military Ponal Law confers upon courts jurisdiction over 

1 members of the foroos only, it does not distinguish botwoon offoncos committod on 
Luxembourg territory or abroad. 

(4) In case tho lav/ of your country does not authorise civil or/and military 
tribunals to oxorciso jurisdiction in rospoot of crimes committed abroad, 
what are tho logal and political diffioultios in tho way of a change in 
tho oxisting law in tho dirootion of oonforring upon military or civil 

. tribunals or both? 

I havo road with groat interest tho statement raado by Gonoral do Baor rogarding 

t 

question 4 and I agroo vdth his answer. 

c 

(5) Doos tho lav/ of your oountry adequately provido for tho punishment of all 
war orimos which havo boon committed in your country? 

I do not think so. Tho Luxembourg Ponal Codo, ovon amended as it will bo in 
a short timo, will bo inadoquato. In this connection the sotting up of internffttenal- 
courts by tho Alliod nations scons vory desirable. 

I 
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(6) In oaso the answer to question 5 is in the negative, what are the legal 
and political difficulties in the way of a change of the existing law 
in the direction of making suoh adequate provision? 

The answer to this question is the sane as that given by General de Baer under 

question 4, 


k\ 
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Answers to Questionnaire 
* 

POLAND 

(Professor Glaser) 


(1) In what oircumstanoes, if any does the law of your oountry confer upon 
oourts jurisdiction to punish criminal acts committed abroad! 

(a) by nationals} (b) by aliens? 

With regard to jurisdiction for crimes committed abroad, the Polish Criminal 
Criminal Code contains the following regulations! 

Art* 4 86 c* 1* The Polish penal law is applicable to Polish citizens who haws 
committed an offence abroad. 

seo* 2. The Polish penal law is applicable also to foreigners who at 
the time of the commission of an offence abroad were citizens 
of the Polish State} it is applicable likewise to persons who, 
after the commission of an offence abroad, have obtained Polish 
oitizenship. 

Art. 5. The Polish penal law is applicable to foreigners who have committed 
an offence abroad, directed against the welfare or interests of the 
Polish State, of a Polish citizen, or of a Polish juridical person* 

Art* 3 800*1* As a condition to oriminal responsibility for an act done abroad, 
the act must have been one made an offence by the law in foroe 
in the plaoo where it was committed, 
seo. 2* If differences exist between the two laws Involved, then the 
judge applying the Polish law may take suoh differences into 
consideration in favour of the defendant, 
seo. 3* Measures of security shall be applied by the Polish oourt 

independently of the law of tho plaoo whore the offenoo was 
oonmitted. 
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Art.7. The provisions of Articlo 6 do not apply* 

(a) to officials who while in service a brof i have there commi-'-ted an 
of fenoe , 

(b) to persons who have committed an offence in a place whioh does not 
lie within the jurisdiction of any state. 

Art.8. Independently of the lew of tho plaoe whero the offenco is oommitoed, and 
of the citisenship of the offondor, tho Polish penal law is applicable to 
persons who Iiavo comitted abroad tho following offenoes* 

(a) An offonco against tho intornal or oxtomal soourlty of tho Polish State, 

(b) An offonco against offices or officials cf tho Polish State. 

(o) The making of a falso deposition in an olfioo of the Polish State. 

Art. 9. Independently of the law of tho place whoro an offonco is committed, the 
Polish ponal law is applicable to a Polish oitison, or to a foroigner 
whose extradition has not boon passed upon, vho has committed abroad ono 
of the following offences* 

(a) Piraoy, 

(b) Counterfeiting of monoy, public soovxitios, or bank notes, 

(o) Slave trade, 

(d) Trado in women or children, 

(e) Tho use of an instrumentality capable of producing a public 

danger with intent to produce such danger, 

(f) Trade in narcotics, 

(g) Tracb in pornographio publications, 

(h) Any other of fenoe specified in international ooncentions 

concluded by tho Polish State. 

Art. 10, soo.l. Tho Polish ponal law is applicable to s foreigner who has oommittod 
abroad any offonce which is not spocifiod in Articles 5, 8 and 9, if 
tho offender is within tho territory of tho Polish State, and if his 
extradition has not boon passed upon, and if tho conditions of 
Artiolos 6 ard 7 aro fulfillod. 

soo.2. Tho proseoution takos place on order of tho Minister of Justice. 

(2) To what extent, if any, does the territorial principle of your criminal law 
oonfer upon your courts jurisdiction in rospoct of oriminal aots committed 
by aliens on tho high soas or from tho air abevo the high seas against ships 
or persons on board ships flying tho flag of your oountry? 


Our Code oontains a rule whioh allows tho punishment by national courts of orimes 
committed by aliens oven whore such took plaoo on tho h*gh seas or from the air above 


/ 


the high seas against ships or persons on board ships flying the flag of Poland. 

This results from Art. 3 of our Code which reads: 

seo.l. The Polish penal law is applioable to all persons who have committed 
an offence within the territory of the Polish State, or on e Polish 
vessel or aircraft. Internal waters, border waters and t’.'.d air 
above all of this territory, are territor y of the State, 
seo. 2. An offence is deemed to have been committed within the territory of 
the Polish State, or on a Polish vessel or aircraft, if the offender 
has canmitted thereon the criminal aot or omission, or if the criminal 
cons equenoe resulted thereon, or was intended by the offender to 
result thereon. 

(3) Yfhat law do the military courts of your oountry apply? Do they apply 
a speoial military code or the ordinary municipal criminal oode? Are 
they authorized to apply "martial law", "the law of war" or "international 
law"? ,sr ith regard to what oatogories of persons have they jurisdiction? 
Does the latter embrace both soldiors and civilians? In the matter of 
jurisdiction over civilians, what is the position with regard to enemy 
nationals: (l) in national territory, (2) in enemy territory in the 
event of your armed forces occupying parts of enemy territory? To what 
extent is the jurisdiction of military courts in your oountry affooted 
by the territorial principle (if any) of your criminal law, i.e., the 
principle that courts have jurisdiction to punish such acts only as are 
committed in national territory? (The object of this quo 3 ti on is to 
elicit to what extent, if any, the genoral terras of the jurisdiction 
oonf erred upon military courts in respoot of war orimjs exclude or 
modify tho application of the territorial principle). 

The Polish military oourts apply both the ordinary municipal criminal law and 

the speoial military code. Thoy are not authorized to apply tiny other law than 

the law included in both Codos and in other Statutory regulations. Generally 

speaking they do not apply as suoh "tho martial law", r tho law of war", or "tho 

international law", but thoy may apply suoh principle*? of those laws as aro inoluded 

in tho oodos or other statutes. 


The Polish military oourts have exclusive jurisdiction over all members of 
tho Polish For cob. Civilians are in principlo not submitted to tho jurisdiction 

of Military oourts (excopt for seme offences against the onlistmont). 

During tho war or mobilisation or whon nocessary for tho sake of the dofonoo 
of tho State tho Council of Ministers is authorized to submit by Ordor to tho 
jurisdiction of military oourts civilians (nationals and foreigners, inol. onomy 
nationals) ohargod with having oommittod offonoos endangering tho dofonoo of tho 
State. During tho war tho Commander in Chiof of tho Force*, ic author? zed to issue 


r 


ia sfifo 


-34- 


tho same Orders# During tho present war such Ordors wore not yot issued* 

As regards tho jurisdiction over enorny nationals in Polish territory - boo above. 

In event of tho Polish Armed Forcos occupying enemy territory tho Commander in 
Chief is authorized to submit to tho jurisdiction of tho Polish Military Courts 
civilians (nationals and foreigners, inol. onony nationals) charged with having 
committed offonoes ondangoring tho dofonco of tho State* 

(4) In oaso the law of your oountry doos not authorise civil or/and military 
tribunals to exoroiso jurisdiction in rospoot of crimes committed abroad, 
what ore the logal and political difficulties in tho way of a change in 
the existing law in tho diroction of conferring such jurisdiction upon 
military or civil tribunals or both? 

This ease doos not ariso as our ponal Code, as it v/r.s said, authorizes our 
tribunals to oxoroise jurisdiction also in rospoot of oriraos oomittod abroad (Arts*4ss)* 

(6) Does tho law of your oountry adequately provide for tho punishment of 
all war crimes whioh havo boon oommittod in your country? 

In my opinion, no. Thoro aro orimes, oommittod by tho invador, whioh are not 
covered by our Code. For oxoraplo it would be difficult to apply our Code to euoh 
aots as e.g. compelling young women to booomo pregnant against their will, physical 
and mental torture, transfer of population, establishment of ghettos, causing mass 
starvation, illegal judgments, plunder or destruction of cultural property (monuments 
and so on), privation of medical assistance (help) and of medioaments, and so on. 

But even could our Code bo so interpreted as to oovor suoh crimes, v/hioh is not the 
oase, the punishments provided therein aro not sufficient to moot suoh orimos. 


(6) In case the answer to question 5 is in tho negative, what are tho legal 
and political difficulties in tho way of a ohango of the existing law 
in the direotion of making suoh adequato provision? 

There are no difficulties as wo havo already amplified our Code by an additional 

bill oontaining somo now forms of crimes invented by tho invader. This bill covers 

orimes oommitted sinoe 31 August, 1939. It is not yot promulgated in our Offioial 

Journal. 
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NORWAY 

(Mr Petor Staboll) 


(l) In -what oirounstances, if any, does tho law of your country oonfor upon 
courts jurisdiction to punish criminal acts committed abroad! 

(a) by nationals (b) by aliens? 

(a) The question is dealt with in Seotion 12(3) of the ordinary Municipal 
Criminal Code of Norway of the 22nd May, 1902. Norwegian jurisdiction applies i- 

(i) In cases of orimes and misdomeanours against the Norwegian State or a 
Norwegian State authority, tho deciding factor in this connection being tho 
oharaoter of the offence as defined by statute and not whether the action happens 
to harm Norwegian interests. 

(ii) In oases where the offence is also punishablo under tho law of tho 
country where it has been committed. 

(iii) Furthermore, a number of enumerated offencos are made amenable to the 
juritdiotion in question. For tho sake of oonvenienoc, theso may bo divided into 
three groups. Tho first oomprisos specified orimes or misdemeanours against the 
Norwegian State or a Norwegian State authority! the second group comprises actions 
the general oharaoter of whioh makes thorn punishablo in all oivilited oountriesf 
the third group oomprisos orimes or misdomeanours regarding whioh the Norwegian 
Criminal Code would not bo adoquate unless its provisions wore also modo applicable 
to actions oomnitted abroad. 

Regarding tho jurisdiction of Norwegian oourts -martial soo tho answer to 
question (4) below. 

(b) Seotion 12(4) of the ordinary Munioipal Criminal Code of Norway oovers 

aots oommittod abroad by foroigners. Suoh acts aro amenable to Norwegian jurisdictions 
(i) In a largo number of oasos which aro enumerated in the provisions 
ooneernod. This enumeration is, of course*, <H f.vTvnV 1 a Wm thv ration of 
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offences relating to Norwegian citizens or persons dor.iciled in Norway, the difference 
being caused, inter alia, by the fact that those persons are not supposed to be bound 
by any allegiance to the Norwegian State. 

(ii) 'Then the offencos in quostion are crimes proper (in contradistinction 
to misdemeanours) which are punishable also under the law of the country whore they 
have boon committed, and the of fonder is resident in or visiting Norway. The 
possibility of transporting the offender to Norway by r.oans of extradition will 
not be sufficient to make him amenable to Norwegian jurisdiction whon he is not 
resident in or visiting the country. 

In this connection it should bo notod that an act must not only bo punishable 
in the sense that it is ooverod by a ponal provision of tho oountry concerned; 
punishment must not be oxcludod by general principles regarding criminal responsibility* 
These principles oxanpt from such responsibility in oortain oasos whore what would 
otherwise havo boon an offence has boon ooranittod in an emergency, in oxocution of 
a superior ordor, or in accordanco with tho rulos of publio international law, e.g* 
relating to warfaro. 

It is providod that in tho oasos conoorned, sent on cos must not bo harshar than 
they would havo boen under tho law of tho country vrtioro tho act took place. The 
practical application of this rule will, of course, involve great difficulties in 
oases where the different kinds of punishment are not connensurablo. 

In the oasos referred to in Section 12(4), institution of proceedings requires 
a decision by the King* 

Regarding tho jurisdiction of Norwegian courts-martial soe tho answer to 
question (4) bolow. 

(2) To what oxtent, if any, doos tho territorial principle of your oriminal 
law confer upon courts jurisdiction in rospoct of criminal acts committed 
by aliens on the high soas or from tho air above tho high soas against 
ships or porsons on board ships flying tho flag of your country? 

By virtue of Sootion 12 (l) of tho Codo I havo roforred to abovo, a Norwegian 
ship on tho high seas is, for tho purposo of criminal jurisdiction, assinilatod to 
Norwegian territory. Consoquontly, Norwegian criminal la\r applios in toto, 
irrospootive of the nationality of tho offondor. 

The sano Codo further provides that an offonoo shall also bo considered as 


oommitted whoro the effect is produood* It is considorod that by virtue of this 
provision, a criminal act committod from tho air abovo a Norwegian ship will come 
under Norwegian jurisdiction if tho offoct is produced rn board that ship. 
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(3) Y/hat law do tho military oourts of your country apply? Do thoy apply ft 
special military codo or tho ordinary municipal criminal code? Aro thoy 
Ruthorizod to apply "martial law", "tho law of war" or "international law*? 
V/ith rogard to what oatogorios of porsons have thoy jurisdiction? Doos 
tho lattor ombraco both soldiors and civilians? In tho mattor of 
jurisdiction ovor civilians, what is tho position with rogard to onemy 
nationals! (l) in national torritory, (2) in onomy territory in the 
ovent of your armod foroos occupying parts of onomy torritory? 

To what oxtont is tho jurisdiction of military oourts in your country 
af footed by tho territorial prinoiplo (if any/ of your criminal law, 
i.o., tho prinoiplo that courts have jurisdiction to punish suoh acts 
only as aro committed in national torritory? (Tho objoot of this question 
is to olioit to what oxtont, if any, tho gonoral torms of tho jurisdiction 
conferred upon military oourts in rospoot of war crimes oxoludo or modify 
tho application of tho territorial prinoiplo )« 

Tho quostion is covorod by Sootions <3 & 7 of tho Norwegian Codo dealing with 
prooodure of courts-martial . In this oannootion it should bo noted that Norwegian 
oourts -martial only function in wartime* In poacotimo tho casos oonoornod are 
roforrod to tho ordinary civil oourts* 

Tho said Seotion 6 providos that oasos doaling with aots punishable undor tho 
Military Criminal Codo shall oomo under tho jurisdiction of oourts-martial* 

Seotion 7 furthor providos that oortain aots punishable undor tho ordinary 
Munioipal Criminal Codo shall also bo doalt with by courts-martial. 

Military porsons on aotivo sorvioo will bo trlod by military oourts for all 
offenoos, irrospootivo of whether thoy aro offonoos undor tho Military Criminal Codo 
or the ordinary Munioipal Criminal Code* Tho same applies to prisoners of war under 
military guard and to civilians who aro attaohod, in any oapaoity, to military units. 

Martial law in tho ordinary oontinontal sonso is a conooption alien to Norwegian 
law* Thero is no provision of Norwegian law whoroby a state of siogo may be doolared 
and more or less arbitrary powers oonferrod upon military commanders. 

International law is not dirootly applioablo by Norwegian military oourts in 
a positive sense. The regulations oonoornod aro not ponal provisions proper* However, 
they will bo taken into consideration as part of the gonoral principles oonooming 
oriminal responsibility. Theso principles will exempt from suoh responsibility aots 
whioh would otherwise have been liable to punishment, whon thoy aro in aooordanoe with 
the rules of publio international law rolating to warfare. It follows that Norwegian 
military oourts, as well as ordinary oivil courts, may, in oortain oases, have to take 
oognizanoo of provisions of international law* 

Tho jurisdiction of military oourts embraoos both soldiors and civilians* Tho 


position with rogard to the latter is that the said jurisdiction only oovers oasos 
of civilians serving with or attaohed to tho armed foroos end oasos of oivilians 
committing oertain specified offences against the .Military Criminal Code considered 
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especially prejudicial to the interests of the armed forces. 

The relative provisions do not distinguish between enemy nationals and other 
civilians, nor between offences committed on national ar.d other territory. 

Seotion 11 of the Military Criminal Code provides that the said Code is applicable 
also to aots committed abroad. Consequently, the territorial principle does not 
obtain idle re suoh offences are concerned. It is dear, however, that it is only in 
exceptional oases that this extra-territorial jurisdiction will make foreigners 
amenable to a Norwegian military oourt. It should be considered in the nature of 
a provision of the municipal law of Norway to give effect to the generally accepted 
principle that armed forces abroad are subject to the exclusive jurisdiction of their 
own courts-martial. 

In the answer to Question 3 are set forth the oases to whioh a military oourt 
will apply also the ordinary Municipal Criminal Code. When penal provisions of this 
Code are oonoerned, the rules contained in Seotion 12 thsreof obtain. Regarding these, 
see the information given above in answer to Question (l). 

It will appear from the answers given above that the jurisdiction of Norwegian 

i 

oourts is relatively extensive, but it may still be inadequate for the purpose oonoerned. 

a 

! The Norwegian Government is authorized to legislate in so far as this is necessitated 

j 

by the present emergency. This gives a fairly wide soope for changes in the existing 

t 

law. It is considered that, politically, legislation of the kind in question would 
n not be very difficult if it oould be proved to be necessary in order to implement 
! important measures connected with enforcement of justioe and reconstruction. 


(e) Does the law of your country provide for the punishment of all war orimes 
whioh have been committed in your country? 

A survey of Norwegian criminal legislation tends tc show that nearly all the 
Important war orimes are covered by provisions whioh have been in foroe sinoe 
hostilities began. 

(6) In oase the answer to question (6) is in the negative, what are the legal 
and political difficulties in the way of a change of the existing law in 
the direction of making such adequate provision? 

Tho answer given under (4) regarding the possibility of changing the existing 


law also applies here. 
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CONFIDENTIAL i NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de BAER’S SUB-COMMITTEE 


NATIONAL LAWS AND JURISDICTIONS 


Answers to Questionnoi.ro 
GREECE 

(Monsieur C. Stavropoulos) 


(l) In what oircumstanoQs j if any, does the law of your country confer upon 
oourts jurisdiction to punish criminal acts committed abroad: 

(a) by nationals; (b) by aliens? 

(a) Section 3 of the Greek Criminal Procedure Act confers upon Greek Courts 
jurisdiction to punish any criminal act (crime or del it) committed abroad by any 
Greek National, the Greek Law being applied in precisely the same manner as if the 
aot had been committed on Greek territory. 

(b) Section 2 of the Greek Criminal Procedure Act oonfers upon Greek Courts 
jurisdiction to punish any alien, provided that ho has been extradited to, or arrested 
in Greeoe, for any of the following criminal acts committed abroad i- 

I* For any criminal act (orime or delit) oomnitted against any Greek National. 

II. For high treason against the Greek State, for forging or counterfeiting 

national currency in circulation in Gneoe or the official seal of the State 
. and for being a party to any of these offences. 

Ill* For highway robbery in a :*3i ghbouring country. 


(2) To what extent, if any, does the territorial principle of your oriminal 
law confer upon your courts jurisdiction in respect of oriminal aots 
committed by aliens on the high seas or from the air above the high seas 
against ships or persons on board ships flying the flag of your country? 

Greek Law oonfers upon Groek Courts jurisdiction in respect of any criminal aot 
oomnitted by any person on board Greek ships. 

Greek Law does not provide spocifioally for criminal acts committed by aliens 
on the High Seas or from tho air above the High Seas against ships or persons on 
board ships flying the Grook flag. 


I 


- 40 - 


Nevertheless, the aforementioned Sects on II of Greek Criminal Procedure Aot 
applies if the offenoo is committed against a Greek national. If the offonce is 
committed against an alien on board a Greek ship it rosts with the Greek Courts to 
oonsider themselves competent, on the ground that tho effoct of the offenoe has been 
prsduood on board a Greek vessel, even though tho porpotrator of the offence may have 
been on a foreign vessel or aircraft (objective Territorial jurisdiction). 


(3) What law do the military oourts of your oountry apply? Dc they apply a 
speoial military code or ■cho ordinary municipal criminal oodo? Are they 
authorised to apply "martial law", "the law of war” or "international law"? 

With regard to what categories of persons have they jurisdiction? Does 
the latter embrace both soldiers and civilians? In tho matter of jurisdiction 
over civilians, what is the position with rogard to enemy nationals 1 
(l) in national territory , ( 2 ) in enemy territory in the event of your 
armed forces oooupying parte of enemy territory? To what extent is tho 
jurisdiction of military oourts in your country nffeoted by the territorial 
principle (if any) of your oriminal law, i.o», tho principle that oourts 
have jurisdlcti on to punish sooh aots only as are committed in national 
territory? (Tho objeot of this question is to clioit to what extent, if 
any, the general torms of tho jurisdiction conferred upon military oourts 
in respeot of war orimes exclude or modify the application of the territorial 
principle). 

The Greek Military Courts are not authorised to o.pply "Martial Law" "The Law of 
War" or "International Law", They apply tho Military Criminal Code (Compulsory Law 
No, 2803, 1941) which lays down tho nature cf military offeneos and tho constitution, 
jurisdiction and procedure of the Military Courts. 

As a general rule, the jurisdiction of tho Military Courts is limited to morabors 
of the Greek Armed Foroes. Such Courts, however, also have jurisdiction overs 

(a) Prisoners of War, and 

(b) persons belonging to tho Military Services of the enemy who are arrested 
when not in uniform in Greek territory, or in territory occupied by the Greek Armed 
Foroes, 


rf 

• I 

(1) 

I 1 

(2) 

t . 

r 

In 


In both these oases all persons without exception residing in tho oooupied 
oountry, oemo under tho jurisdiction of tho Military Courts, and aro answerable to 
them for any aot, provision for whioh is mado in tho Military Criminal Codo and/or 
for any other aot liable to projudioo tho security of tho country or the armed forces, 
or to disturb tho public order. In tho latter oase they apply the ordinary Munoipal 
Criminal Codo. 

Tho Military Code confers inrl on in :„spcol offences whorovor 
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oommittod, whothor within or without tho national territory. 

(4) In caso tho law of your country doos not authorise civil or/and military 
tribunals to exorciso jurisdiction in rospoot of crimes oommittod abroad, 
what are tho logal and political difficulties in tho way of a change in 
tho existing law in tho direction of conferring such jurisdiction upon 
military or civil tribunals or both? 

This quostion has already boon covered by tho previous paragraphs. 

(6) Doos the law of your oountry adequately provido for the punishment of all 
war crimes which have been comitted in your country? 

Greek Law (The Military Code ) provides for the punishment of oertain violations 
of the rooognised Rules of 'Yarfaro, such as, ill-troatront of Prisoners-of-War, or 
wounded, and siok porsons, dosooration of corpso3, attacks on, or seizure of hospital 
ships, etc., but only in cases whore such violations have toon committed by members 
of the Greek Armed Forces. 

War orimes oommittod by the enemy should, thorofero, bo dealt with under the 
Municipal Criminal Code. War Crimes, such as systematic terrorism, wanton devastation, 
destruction of property, pillage, illogal execution, deportation of oivilian populations 
in ocoupied territories, forood labour, murder of hostagos, indiscriminate bombardment, 
will have to bo troatod as common criminal aots, namely, murder, robbery, theft, eto» 


(6) In oaso the answer to question 5 is in tho negative, vdiat are tho legal 
and political difficulties in tho way of a chango of tho existing law in 
the direotion of making such adequato provision? 

Thero are no political difficulties in tho way of enacting such changes in the 
existing Low as may be deemed neoessary. Any change, however, should tako into 
consideration Art. 7 of tho Greek Constitution, which roads: 

"No penalty shall bo imposed in tho absenco of a law previously determining such 
penalty, in rospect of offences committed before the onaotmont of such law." 
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Belgium, 
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Luxembourg 

Czechoslovakia, 

Groat Britain, 

France, 

Greece, 

Holland. 




W.4. 


CONFIDENTIAL 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


Sub-Committee on the Defence of Superior Orders 


It will bo of great assistance to the Sub-Committee if you will be good enough 
to prepare a statomont as to the position of tho law of your country on tho following 
questions t 

(1) To what oxtont does tho criminal law of your country rooogniso tho plea 
of superior orders as a justification for illegal aots? 

(2) To what extent, if any* does your military lav/ differ in tiiis respect from 
tho general criminal law of your country? 

(3) What qualifications, if any, vdth roforenco to tho lawfulness of superior 
order, doos tho law of your oountry rooogniso with rogard to the duty of 
tho soldier to oboy tho ordors of suporior officors? 

(4) Is there any information available with regard to the praotioo, during tho 
first World War, of tho military courts of your oountry with rospoot to tho 
plea of suporior ordors put forward by manbors of onomy armed forcos 


accused of a war orirao? 


Yours sincorely. 


J.M. do MOOR 


IS 

■ .3*: 


m 

t,. •' 

piP 


I 


r 




r 

t 

i 

i 


t 


i 



f 

J 

-±j 




CONFIDENTIAL: NOT FOR PUBLICATION 


D.16. 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de MOOR'S SUB-COMMITTEE 
THE DEFENCE OF SUPERIOR ORDERS 


Answers to Questionnaire 

BELGIUM 
(Dr de Baer) 

(l) To what extent does the criminal law o' your country recognise the plea 
cf superior orders as a justification for illegal aots? 

In the Belgian oriminal law the general principle on the matter is stated in 
art. 70 and 71 of the Penal Code which are worded as rollows: 

"Artiole 70 . II n’y a pas d f infraction lorsque le fait £tait ordonn6 par la 
loi et oommandl par l’autorite :i . 

There is of course no difficulty a hen the act was allowed by l a w and ordered 
by the authorities. The difficulty begin& when one must make a ohcice between 
obeying the law and obeying the authorities and for private persons the general 
rule is that when such a ohoice must be made it is the law that must be obeyed. 

But for persons who by their position have a duty to obey their superior, such 
oonduot is not always practicable. The rules by which they are to bo governed in 
suoh a oase are the following: 

The seat of the matter of superior orders is in art. 66, section 3 of the Penal 
Code: according to this provision the person who gives an order to commit an offenoe 
is a partner in the offenoe; 

"seront punis oommo auteurs d'ua orimo ou d’un delih oeux qui, par 

abus d'autorit^ ou de pouvoir auront directemsnt provoque a oo crime ou a ee 

delit". 

so that the person in whom the illegal order originated is punishable in the same way 
as the person who executed the order. 

There is however no liability unloss the orinw was committed or at least attempted. 
Moreover the person who gave tho order is not liablo unless he had in view the speoifio 
crime which was, in faot, committed; not only must the order rofor to the species of 
orime which was, in faot, committed (so that a person ordering a theft will not be 
liable for a nurdor which might have been committed on that occasion; likewiso a 
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person who gave the order to poison another would not be a partner in the crime if 
the viotim had been stabbed ) , but the person who gave the order (of murder for instance) 

must have willed the death of the speoifio person whos3 death was intended. (e.g.: A 

gives B the order to kill X: whilst doing this B kills Y; A will not be liable for 

the death of Y). 

From this follows that the order must have been a special order (e.g. to kill a 
speoifio individual) and that, as a rule, a general oraer (e.g. to kill "anybody") 
would not be oons trued as oriminal. 

A superior order is, in some instances, a form of compulsion or ooeroion. 

As to ooeroion the Belgian law provides t 


"Article 71, II n’y a pas d'infraotion lorsque l'aoous£ ou le prevenu. 

a £tl constraint par une foroe a laquelle il .i’a pu rlsister". 

In other words there oan be no offenoe committed when the agent acted under suoh 
compulsion that he was unable to resist. The question of knowing whether the 
compulsion was sufficiently serious is a matter of fact whioh must in each particular 
oase be DECIDED BY THE COURT: liability shall be inourred unless compulsion was of 
suoh a nature that resistance was humanly impossible. Coeroion oan of oourse be 
either physical or moral. Uoral coercion oan be exercised by the fact of a superior 
giving an order to a subordinate* if the offender gives evidence that he only aoted 
upon an order of his superiors, for matters which were within their sphere of 
authority, and for whioh they had power to give him orders, and his duty was to obey, 
only those who have ordered the aot will be punishable, and the person who executed 
the order oannot be punished. This principle is stated in art. 152 and following, 
and in art. 260 of the Penal Code. 

Artiol6 152 provides that: 

"Si l’inoulp^ justifio qu*il a agi par ordre de son supdrieur pour des objots 
du ressort do oolui-ol ot sur losquels il lui £tait du obllss'aioo hi<$rarohiquo, les 
peines portles par les articles prdo^dents soront aopli cables souloment aux suptfriours 
qui auront donn<5 l*ordro". 

Artiolo 260. 

Lorsqu'un fonctionnairo ou offioior publio un d<$nositairo ou agont de la foroe 
publlque aura prdonnl ou fait quolquo aoto oontrairo a uno loi ou a un arret<5 royal, 
s'il justifio qu’il a agi par ordro do sos sup^rlours, pour dos objeto du ressort do 
eeux-oi ot sur lesquols il lour 6tait du une obdissanco hJ<5rarchiquo, il sera oxompt^ 
de la peino, olio no sora, dons oo cas, appliquSo qu’aurc sup<5rieurs qui auront donn<5 
l'ordro" . 
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person v. f ho gave the order to poison another would not be a partner in the crime if 
the victim had been stabbed ) , but the person who gave the order (of murder for instance) 

must have willed the death of the speoifio person whose death ■was intended. (e.g.» A 

gives B the order to kill X: whilst doing this B kills Y; A will not be liable for 

the death of Y). 

From this follows that the order must have been a special order (e.g. to kill a 
specific individual) and that, as a rule, a general oraer (e.g. to kill "anybody") 
would not be oonstrued as criminal. 

A superior order is, in some instances, a form of compulsion or ooeroion. 

As to ooeroion the Belgian law provides i 


"Article 71# II n’y a pas d* infraction lorsque l'aocus^ ou le prevenu 

a constraint par une foroe a laquelle il n'a pu r^sister". 

In other words there can be no offence committed when the agent aoted under suoh 
compulsion that he was unable to resist. The question of knowing whether the 
compulsion was sufficiently serious is a matter of fact which must in eaoh particular 
case be DECIDED BY THE COURT: liability shall be incurred unless compulsion was of 
suoh a nature that resistance was humanly impossible. Coercion oan of course be 
either physioal or moral. Moral ooeroion oan be exercised by the fact of a superior 
giving an order to a subordinate: if the offender gives evidence that he only aoted 
upon an order of hie superiors, for matters which were within their sphere of 
authority, and for which they had power to give him orders, and his duty ms to obey, 
only those who have ordered the act will be punishable, and the person who executed 
the order oannot be punished. This principle ie stated in art. 152 and following, 
and in art. 260 of the Penal Code. 

Artlole 152 provides that: 

"Si l’inoulp^ justifio qu’il a agi par ordre de sen sup^riexur pour des objots 
du ressort do oolui-oi ot sur losquelo il lui £tait du ob^issanoo hi<5rarohique, les 
peine s port^es par los artiolos pr6o<Sdents soront applicablos soulomont aux supdriours 
qui auront donn<5 l’ordro". 

Artiole 260. 

Lorsqu’un fonotionnairo ou offioior publio un d<5positairo ou agont de la foroe 
publique aura prdonn<§ ou fait quolquo aoto oontrairo a uno loi ou a un arret<5 royal, 
8*11 justifio qu’il a agi par ordro do sos sup^riours, pour dos objeto du ressort do 
ooux-oi ot sur lesquols il lour 6tait du uno ohSissunoo hJ<5rarchiquo, il sora oxoraptd 
do la peine, olio no sora, dans oo oas, appliquiSo qu’aurc sup<§rieur3 qui auront donn<$ 
l’ordro" . 
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From this follows that, according to ordinary Belgian oriminal law, any public 
offioer or oivil servant or soldier who does an act wldch is contrary to law oannot 
be punished if he can prove that he acted on superior order, provided that the aot 
whioh was ordered (l) one which was within the field of competence of the superior 
who gave the order, and (2) one in respect of which the person whooarried out the order 
had the ducy to obey. 

It has been held by the Belgian Court of Errors (Cassation beige 27. 7, 1891. 

Pas* 1891, vol I, p.228) that this article oovers any illegal aot whether it be a 
trespass, a misdemeanor or even a felony, provided the other requirements of article 
260 are fulfilled. 

The prinoiple of the non-liability of the inferior who has carried out a superior 
order has trus been extended to its extreme limit by Belgian jurisprudence. In 
praotioe, the Belgian Courts have never been oalled upon to deoide in a oase where a 
heinous felony had been ooomiitted, and it is very doubtful whether, in suoh a oase, 
the ruling of the Cour de Cassation would be upheld. 

(N.B. The person who has committed an aot oontrary to law must, in some oases, 
after having obeyed his superior, denounce the faot to the competent authorities, 
otherwise he may be hold personally liable for the offence which he has, by order, 
oommltted). 

Conflicts of duty may of course arise in some of those oases, but the Penal Code 
neither defines nor considers oonfliots of duty as suoh. 

(2) To what extent, if any, does your military lav/ differ in this respect from 
the general criminal law of your country? 

(a) There is no fundamental difference between tho military law (Code Pinal 
Militalre) ard the general oriminal lav/. If anything, the military law more 
specifically upholds tho duty cf the soldior to obey the orders of his superior 
offioer, provided the ordor is one whioh ooncerns a military service. In this 
respect, art. 28 of the Military Ponal Code provides: 

"Le militairo quo refusers d'oblir aux ordros de son suplrieur our s'abstiendra 
a dossoin de los executer, lorsqu’il ost command! pour un service, sera puni do 
destitution s’il ost offioier, do l'omprisonnomont militairo do trois mois a trois 
ans s'il est sous-offioior, oaporal-brigadier ou soldat". 

In time of war or in tho prosenoo of the onomy, tho punishment is more severe 
and oan even bo death. Yfhen tho refusal to obey is raado by moro than three soldiers 
it is desoribod as a revolt. 
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(b) As to tho disoiplino Regulations (Reglomont do disoiplino) it is provided 
in art. 3 that* 

"Tout militaire est oblige, dans lo sorvioo d'oboir promptomont ot sans ropliquor 
aux ordros do sos suporiours ot do los oxooutor fidolomont, sauf lo droit d’on porter 

onsuito sos plaintos, lorsqu'il so trouvo loso. La discipline faisent la force 

* * 

prinoipalo dos armoes, en sorvioo il importo quo tout suporieur exige ot obtionno 
do sos subordinees uno oboissanoo entioro ot uno sounission do tous los imiantsj 
quo los ordros soient ox<$ cute s litt£ralon>ont, sans hositation ni murmuro; I'autoritd 
qui los donno on ost rosponsablo ot la roolamation n'est pormiso a l*inf<5riour quo 
lorsqu’il a oboi". 

So that horo again tho rulo is fundamentally tho samo; oomploto obcdicnoo is 
roquirod, ordors should bo oxocutod, tho inforior may only lodgo a oomplaint aftor 
ho has oxocutod tho ordor, and tho suporior is rosponsiblo for tho consoquonoos. 

But this only applies to aots whioh aro oomprisod within tho soopo of military dutios, 
i.o. "on sorvioo". 

(3) What qualifications, if any, with roforonoo to tho lawfulness of suporior 
ordor, doos tho lav/ of your oountry rooogniso with rogord to tho duty of 
tho soldior to oboy tho ordors of suporior officers? 

Ono may say that any ordor which is not connoctod with tho sorvioo must not bo 
oarried out, a fortiori whon suoh ordor is illegal. 

It is obvious, fbr instanoo, that if a suporior gave to an inforior an order 
suoh as "shoot yoursolf" or "pull out ono of your tooth" or "marry this woman", 
suoh an ordor, as it is not oonnootod with any military duty, should not bo carriod 
out. (Goodsools Droit Ponal Nos. 81-82). A Flandors Court Martial (C.do G.Fl.Or. 

14 avril 1900 P.P. 1900-520) hold that an inforior must oarry out a suporior ordor, 
provided that tho ordor conoorns a military duty, but that this rulo applios to any 
military duty, whatovor it may bo. 

Tho Cour liilitairo of Belgium upheld this prinoiplo in a dooision dolivorod on 
23 August 1907 (Rov. Dr Ponal 1908 p. 133) and tho Cour do Oassation did tho samo. 

(Pas. 1878.1.384 and Pas. 1879. I. 34). 


Un militairo ost on sorvioo lorsquo, rovotu do son uniformo ou on costume civil, 
il roraplit ou so trouvo dans 1* obligation do romplir un dos dovoirs militairos do 


son grado ou do sa f emotion. 
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On August 10th # 1901, tho Antworp Court Martial (Pas. 1D02. III. 94) hold the same 
view when it decided that a soldier who had rofusod to comply with tho order of an 
offioor who commanded him to sign a legal dooumont had oomittod no offonoo, on tho 
ground that signing a dooumont is not a military duty. In tho samo connection, a 
quarter master sorgoant would bo justified in rofusing to comply with an ordor given 
to him by tho oompany Cbmmandor to the of foot of falsifying the company* s aocounts 
in view of oonooaling & dofloit (Qoodsools loo. oit. 82). 

From this may bo drawn the oonolusion that, in Bolgian military law, when givon 
by a superior offioor, 

- an order whioh oonoorns noithor tho military service nor a military duty, nood 
not bo obeyod. (C.M. 6 mars 1916 aff. Davidts), 

• an order whioh is dirootly oonoomod with military sorvioo or a military duty, 
must bo oboyod ovon if it is unlawful (Goedsools loc. ot. 82). 

There is in tho Belgian Codo, no provision similar to art. 47 of tho now 
German Military Penal Codo of Deoerabor let, 1940 (RB G.L. -1-1347). 

As has boen said above tho only requirement is that tho order must bo oonnoctod 
with tho sorvioo. It is, of oourso, for tho Court to dooido whothor tho ordor was - 
or not - oonnoctod with the military sorvioo or duty. In time of war an ordor to 
kill civilians would probably be oons trued as an ordor relating to a military duty. 
There is no doubt that mombors of a firing squad oould not bo prosecuted for having 
obeyed a superior ordor. Liability would probably dopond on tho respootive situations 
of the persons who gave - and who executed - tho ordo: , and on the amount of dis- 
cretion whioh the latter oould reasonably bo expootod "o oxoroiso. 

Thore aro no spocial logal qualifications with rettpoot to tho lawfulness of the 
ordor, so that the rulos laid down in the answor to qurstion(l)aro applicable. 

But of oourec tho ordor must bo a command to do (o r not to do) a spooifio aot and 
not meroly a roquest or an advice. Tho form of tho order is immaterial, it may 
be givon in writing or by word of mouthj tho quostion of dooiding of what is an 
ordor belongs to tho oourt. It is probable that a court would not consider words 
suoh as "housos may be looted" or "prisoners may bo killod" as an order, but rathor 
as an option or permission. On tho other hand a spooifio prohibition suoh as 
"no prisoners shall bo mado" would most certainly bo construed as an order. 
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(i) 1 b there any Information available ^th regard to the praotioe, during the 
first World War, of the military oourts of your country with reepeot to 
the plea of superior orders put forward by members of enemy armed foroes 
aooused of a war orime? 


There is no information available on that aubjeot. No members of enemy armed 


foroes aooused of a war orime were tried during the first world war by Military Courts 


Of Belgium* The only German who was indicted (N.C.O. Randohr ) was tried by the 
Supreme Court of Leipzig - « nd was aoquitted • the question of superior order was 


not raised in this ease* 


I 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de MOOR'S SUB-COMMITTEE 
THE DEFENCE OF SUPERIOR ORDERS 


Answers to Questionnaire 
BELGIUM 

(Monsieur Ch* Tsohoffen) 

A, Question 

(1) To what extent does the criminal law of your country reoognise the plea 
of superior orders as a justification for illegal acts? 

Applique aux orimes de guerre, oette question peut se reprendre oorana suit* 
n Au oas oil on leur appliquerait le code plnal national beige, les alleraands, ooupables 
de orimes de querre, sur le territoire beige, pourraient-ils invoquer la oause de 
justification ou d'exouse oomme sous le nom de "exoeptien de l'ordre repu". 


B. Rlponse G^nerale. 

Les dispositions du code plnal beige a oet Igard sont oontenues dans les 
artioles 70, 71, 152 et 260 dont oi-dessous oopie et analyse. 

Elies constituent oe qul est appell en droit beige "cause de justification" 
en exprime par la formula "il n’y a pas d’infraotion lorsque " 

Notons que lws art. 70 et 71 se trouvent dans le Livre I / "Des infractions • 

* et de la repression en general", l’art. 152 au Titre II du Livre II "Des orimes 
et dlHts qui portent atteinte aux droits garantis par la Constitution" en l'art.260 
au Totre IV du Livre II "Des orimes et dllite contra l'ordre publio". 

A* . 

Ajoutons quo le code plnal militaire ne con t lent auoun artiole spiral en oe 
domaine* D'autro part, l'article 58 du code plnal militaire (loi du 27 mai 1870) 
porte que le6 dispositions du Livre premier du code plnal ordinaire (done los art*70 
et 71) aux quellos il n'est pas derogl par la prlsonte loi, soront appiiqulos aux 
infractions militaires". Rien dans oo code plnal no portent dlrogation aux art* 

70 et 71 du C.P. ils doivent s'appliquer aux infractions militaires dans la mesuro 
et l*esprit oi-apros exposeos. 


t 
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C. Art. 70 . 

Cat article dispose qu* "il n'y a pas d'infraotion lorsque le fait Itait 

i 

ordonne par la loi et oommande par l'autorlte". 

i 

L'on remarque quo pour que oette disposition puisee etre invoqu So, il faut , 

deux elements con joints i 

i 

(a) le fait doit etre ordonne par la loij (ordonne veut dire ioe order ou 
simplegiamt autorise i ex. are station preventive). 

(b) et oommande par l 1 autorite. J 

Loi et autorite doivent s’ entendre a toute evidence de loi et autorite beiges. i . 

L'art. 70 n'est dono pas applicable aux orimes oomnis par les allemands on 

territoire bolge. 

L'on sait toutefois que par une ordonnanoe du 10 mai 1940, 1* autorite allemands 
a introduit de Code penal allemand en Belgique. 

L'artioles lor de oette ordonnanoe dit quei 

"Pour autant qu'un agisement punissable sous le droit allemand sera juge par 
les par les tribunaux ou par les tribunaux speoiaux, militaires lo droit penal 
allemand sera applique." 

L'autorite oooupante a e lie -me me limite a see tribunaux l'applioation de oette 
ordonnanoe . 

Independament du point de savoir si elle est oonforme au reglomant annexe aux 
Conventions de la Haye, elle n'est pas applicable au oes qui nous oooupe. 


D. Art. 71 

Cet article dispose qu*il n'y a pas d'infraotion lorsque l'aoouse ou lo prevenu 
etait en etat de demonoe au moment du fait ou l'orsquo il a 6t4 oontraint par une 
foroe a loquello il n'a pas pu resistor". 

Nous pouvons evidommont negligor los oas do demonoo at dovors simplement nous 
demander si le sujot allomand repondant a un ordro allemand "a otd oontraint par 
uno foroe a laquelle il no pout resister?" 

La oontrainte pout o'tro physiquo ou morale. 

Lo s oas do oontraint© physiquo sont tros raros ot "l'ordro ropu" ioi onvisage 
ne pout eventual lament rontror quo dans los oas do oontrainto morale. 

La oontrainte moral© ost oollo qui rdsulto do l'itaminonco aotuollo d'un mal 
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qui met dans l'alternative ou de subir ce mal, ou de fair© tel ordre illioite 
qu'on vous impose (Nypels et Servais). Mais ello doit etre d'une gravity toll© que 
l'int^ressl "na pu r^sister". La oontrainte morale results de la menace d'un mal 
plus ou meins grave. Pour qu*elle soit llisivo de l’infraction ”il ne suffirait 
pas d’une monaoe ou d’une violence qui serait de nature a fair© impression, que la 

! 

loi oivilo adraet comme suffisante pour vioier le oonsentement dans les conventions" j 

, / 
(Nypels et Servais). II faut avoir M £gard au sexe, a l’age ot a la condition des 

personnes. 

II est certain quo cet artiole 71 s 'applique au oas qui nous oooupe mais aveo j 

toute latitude d’ appreciation des oiroumstanoes pour determiner quand la oontrainte 
a £te telle que l’interess^ "n'a pu r^sister". 

Cet article a l'avantago de ne pas impliquer ipso facto, et loin do la. 
l'exoeption de l'ordre roqu ce qui aboutirait praotiquement.a supprimer toute 
repression pour la plupart des aotes los plus graves. 

D’autro part, il a l'avantago de permettre le non poursuite ou l'aoquittement 
de oeux qui ont agi sur ordre donn£, dans des oiroonstanoes de fait telles qu'il 
no pouvait humainement y resistor, 4tant entendu que le fait de refus d’obeissance 
pouvait entrainer pour ltd des oone^quenoes tree graves, n'est done point a priori 
suffisant. Ce rlsquo ne suffit pas, on prlnoipo, pour so permettre de poser des 
aotes criminales. 

L’artiolo ost r<$digy d'une fapon tros largo do telle sorte que lo jugo devra 
tenir oompte oonomitamment de la nature de l'aoto do son immorality intrinsoquo, 
des liens hi^rarobiquos, du dogr<5 de porsonnalit<5 ot d’ intellectuality do l'inoulpy, etc# 


E. Art* 152 

L'artiolo 151 (sequel so rattaohe l'art. 152) est libolLS commo suit* 

"Tout aufcras actos arbitrairos ot attentatoiros aux iibortys ot aux droits garantis 
par le Constitution, ordonnye ou oxycutys par un funotlonnairo cu offioior publio, 
par un dopositairo ou agon’^do l'autority ou de la fovco publique, soront punis d’un 
ompri8onnomont de 15 jours a un an". 

L'artiolo 152 dispose quoi "si l'inoulpy justifio qu'il a obyi par ordro de 
ses superiours, pour dos objots du rossort do ooux-oi ot sur lesquels il await du 
oblissanoo hi<5rarchiquo, les poinos portoes dans los articlos prycydonts, soront 
appliquyos soulomont au supyriour qui aura donny 1' ordro". 


•* 


V* ; 
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Une observation essentielle: 

Lee acted arbitraires attentatoires aux libertds et aux droite garantis par 
la Constitution ioi envisages, sont ceux qul seraient ordonnde ou exdoutds par 
un fonotionnaire ou offioier public beige, un ddpositaire ou agent de l'autoritd 
ou de la force publlque beige* On n'a pu avour on vue, dans le code pdnal beige, 
un fonotionnaire ou offioier publio, agent, etc* dependant d'une autoritd otrangero. 

Cette consideration nous dispense de signaler quo dans une oertaine mo sure, 
il results de l'exposd des motifs, quo l'exoeptlon de l'ordre requ, dans le oadre 
ioi envisage, n'est pas pdremtoiro si le subordonnd a oonnu l'illdgalitd de l'ordre. 


F. Art* 260. 

(Crimes et ddlite contra l'ordre publio) 

Cet artiole disposes "lorsque’un fonotionnaire ou offioier "publio, un 
ddpositalre ou agent de la force publlque aura oi’doanS ou fait quelque aote oontralre 
a une loi ou a un arrdtd royal, s'il justifio qu'il a gi par ordre de ses supdrieurs, 
pour des objets du ressort de oeux-oi, et sur lesquels il leur dtait du uno obdissanoe 
hidrarohique , il sera exempt de la peine qui so sera dans oe oas appliqude qu'un 
supdriour qui aura donnd l'ordre". 

Nous nous on rdfdrons a oe quo dit oi-dessus au sujet de l'arbiole 162* 


0. Conclusion 

A mon avis, soul l'article 71 du code pdnal tel qu'analysd oi-dessus est 
applicable aux orimes et ddlits ooramis on Belgiquo par les militalros allomands* 
Il reglos a lour dgord, la quostion do l'ordre ro$u. 


(2) To what extent, if any, does your military law differ in this respect 
from the general oriminal .law of your country? 

B. Rdponso 


Rien dons le oodo pdnal milltairo ni dans le codo do procedure pdnalo ndlitairo 
no touohe explioitement a la question soulovoo. 

Mais il y a lieu d' observer quo 1 'artiole 58 du oodo pdnal militaire (loi 27 
mai 1870) porto quo "les disposition du premier "Li/ro du C,P. ordinaire auxquellos 
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il n'est pas d£rogl<£ par la prdsonto loi seront appliqudes aux infractions militairos"* 
Parol ces dispositions so trouvont lea articles 70 ot 71 du oode p£nal oi-dossus 
analyses. 

Rien, a notre eonnaissanoe, dans la oode p^nal militaire ne portant derogation 
a ces deux artioles, ils doivent s'appliquer aux infractions militaires. 

La situation d’un militaire - quand il s’agit d’invoquer la oauso de Justification 
tir£e d’un ordre re 9 u - est plus favorable encore quo oelle du funotionnaire oar 
l’ob4lssanoe est dans certaines limitee (art* 28 du oode p£nal militaire) imposes 
au militaire sous sanctions penales oe qui n’est Jamais le oas pour le fonotionnalre* 

Le tout dans le cadre et les llmites que nous avons exposes en etadiant les 
artioles 70 et 71 du code Penal. 


Remarquons aussi qu'un militaire peut, dans certaines oir Constances , otre un 
“agent de la force publlque" au sons de la loi. Do touto evidenoo 11 pourrait en 
oe oas, si on l’inquietait du ohef d’un note aooompli on execution d’un ordre rogu, 
Invequer la oause de Justification etablie par les artioles 158 ou 260 du oode penal 
(a oondition bien entendu, que le fait qui lui est ropreehe rentre dans les previsions 
de l’un ou do l'autre do oes articles)* Quand les militaires posedent - ils la 
qualite d’agents de la foroo publlque? Il y aurait a oot 5gard dos reoherohes a 
fairo (doctrine et Jurisprudence)* Jo mo rappello quo lors des groves de juin 1936, 
les tribunaux ent reoonnu oetto qualite aux militaires agissant oomrao foroos 
suppletives de la gendarmerie* 

Copendant la question no doit pas etro ioi approfondio, oar oorano nous 1 ’avons 
expose plus haut, les artiolos 152 ot 260 du oodo penal no pouvent oonoernor quo dos 
autorites beiges ot non pas dos autorites etrangores. 

(3) What qualifications, if any, with roforonoo to tho lawfulness of superior 
order, doos tho law of your oountry rooognizo with regard to the duty of 
tho soldior to oboy tho ordors of suporior officers? 

B* Reponso 

Il resulte do la reponso a la douxiomo question qu'il n'y a point do qualification 
speoialo on oo qui oonoorno los aotos aooomplis par dos soldats on osceoution d^ordros 
roous et qu'il faut simplomont appllquor l’art* 71 du oode penal s'il iSohot* 
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(4) Is there any Information available with regard to the praotioe, during 
tho first World War, of tho military oourts of your country with respect 
to the plea of superior orders put forward by ooobors of enemy armed 
for oe s aooused of a war orimef 

B, R<$ponso 

Jo no possode pas do dooumontation a oe sujot. 

Voioi d’autro part oo que pouvent apporter mes souvenirs personnels* La justice 
belgo, a poursuivi, sur la base du droit ooranun, certains offioiors allomands du 
ohof d'assassinat ou do meurtre (oxioution de oivils en sout 1914 notamment)* Ils 
furont tous Jug6s (ot, la plupart do temps oondamn^s) par d£faut et n’ont jnmais 
£t4 livr^s. Ils n’ont dono pas ou l*oooasion d'opposer l*exoeption do l*ordre 
repu. Elio n»a pas a ma oonnaissonoe, souslev^e par los parquots ot les oours. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr do MOOR’S SUB-COMMITTEE 

i 

THE DEFENCE OF SUPERIOR ORDERS i 


Answers to Questionnaire 

UNITED STATES OF AMERICA 
(Professor A.L. Goodhart) 

In the United States there is a oonfliot in theory between oivil and military 
lav/ on the validity of the defenoe of superior order, although in praetice this 
causes no difficulty. 

According to military law an offioer or soldier may plead in his defence that 
he has acted in obedienoe to an order given by a superior offioer, provided that the 
order is not patently illegal. 

On the other hand in oivil law obedienoe to an order which in faot is illegal 
is not a defence, even though the order was reasonably believed to be legal. It 
must be pointed out, however, that the oivil oourts in the various states are not 
unanimous on this point, but the weight of authority supports the view expressed here. 

The leading oase is U.S . v. Carr , 1 Woods 480, in uhioh it was held that a 
shooting by one soldier of another, resulting in the death of the latter, at the 
order of an offioer, is "murder both in the offioer and the soldier". 

It is for the Executive to exercise its powers of pardon in suoh oases, and 
not for the Court to weaken a fundamental constitutional principle. 

At times of crisis the survival of demooraoy may depend on the recognition of 
the rule that an illegal superior order is not a defence in law. In Amerioan law 
the principle extends oven to unconstitutional statutes whioh, although enaotod by 
the proper legislative authority, do not oxouso notion taken under their provisions. 

It may therefore be stated that Amerioan oivil law is in oonsonanoe with English law 
on this point. 

Attaohed hereto is an extraot from Winthrop 1 a Military Lav; and Preoedents whioh 




X 


I 


is the authoritative book on this subject. Particular attention is oalled to notes 
52 and 54. Owing to tho absenoe of Amerioan law reports it has not boon possible 
to oite oases in support of tho views whioh have beon expressed above. 
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Winthrcp's Military Law and Precedents - Second Edition 
Vols. ] and 2 - Reprint 1920 


Liability of Inferior when aoting under orders - Relative amenability 
of superior and Inferior . The material question has not unfrequently been 
raised as to how far an inferior officer or soldier, sued or prosecuted on 
account of an act done by him in his military capacity, may justify under 
an order given him by a military superior. Of course where the authority 
of the superior is ooraplete it shields all who duly act under him. 

An inferior in duly executing a valid authority or order is proteoted 
much as is a sheriff by his preoept, and if he proceeds upon probable oause 
and without malice, will in general be justified though he oommit error. 

But where the order of the superior is i llegal , how far, if at all, can 
it serve as a defenoe to the subordinate who, ignorant of its illegality, 
executes it in good faith? At military law , indeed, the inferior, bound 

as he is at his peril to obey all orders not palpably illegal upon their 
faoe, may, if brought to trial for an act committed in obedionoe to an 
order, apparently legal but illegal in fact, plead in defenoe his obligation 
to obey, and suoh defenoe will in general be aooepted as a sufficient 
answer to the charge. 

(49) 

In some civil oases a similar view has been taken; the order of the 
superior when apparently regular and valid bei.ig held to proteot the 
inferior booause he was bound to obey it'®® . 

In some other civil oases the inferior if considered to bo justified 

on the ground that ho is, under the oiroumstarees, aoting under duress or 

a quasi compulsion, much as a wife is supposed to aot by the compulsion of 
(51) 

her husband 


Teagarden v. Graham , 31 Ind., 422. Do span v. Olney , 1 Curtis, 506; 

Wilkos v. Dinsman, 7, Howard, 89j Hawley v. Butl er, 54, Barb., 490; 
fluan v. Perry , 3 Caines, 120. 

See Digest, 28 - "The Twenty-First Artiolo". 

See Riggs v. Stato , 3 Cold., 85; Trammell v. Bas sott, 24, Ark., 499; Taylor 
v. Jenk •ins , Id. 337; Those indeod wero cases occurring in time of war , wnen 
the obligation of the inferior to obey is more imperative than in poaoo. 

See Bates v. Clark , 95, U.S., 204. 

MoCall v. McDowell . Doady, 233; Witherspoon v. 'M oody , 6 Cold., 149; But 
soo tf.S . v. Oroinor . 4 Phi lad., 395. 
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But in the great majority of the adjudications it has been held that 

an order which is in fact illegal - whioh eoramends the doing of an aot which 

is unlawful or legally unauthorised - oan, however regular, proper, or just 

what it may appear on its face, protect no one concerned in the performance; 

that the superior who gives it and onuses its execution, and the inferior 

who aotually exeoutes it as ordered, will both, or either, be liable in damages 

as for a trespass to any person aggrieved v ' . That the illegal order may 

have prooeeded from the highest authority of the government - may have been 

in faot given direotly by the President as Commander-in-ohief - oannot render 

(53) 

it of any greater effioacy in proteoting the subordinate who aots upon it. 

In this olass of oases, however, the inferior, if he has aoted in good 

faith, will ordinarily be charged with but slight or normal damages. 

On the other hand the superior, if sued, will, as the principal offender, 

( 56 ) 

be held to a strioter accountability , and made liable for all suoh aots of 

the inferior or inferiors of the oommand, by whom his orders were executed, 

( 66 ) 

as were within the scope of suoh orders . A superior, however, oannot be 
made responsible for the personal negligence of a subordinate in exeouting 
1387 an order^® 7 ^ or for aots done by the latter on his own responsibility^ 

(59] 

If, indeed, he expressly ratifies the same by his own aotion, he will be liable. 


Harmony v. Mitohell, 1 Blatohford, 366; Clay v. U.S. Devereux, 26; Holmes v. 
Sheridan, 1 Dillon, 351; Bates v. C lark , 95, U.S.' 204; U.S. v. Carr , 1 Woods, 
480; Com, v. Blodgett , 12' Met. , 56; v. Greiner , 4 Phi lad.; "Ytffe; 

Skeen v.~Monkheimer, 21, Ind., 4; GriTHn v, Wilcox, 27 IQ., 391; State v, 
0darks , 27 Texas, 632 ; Koonoe v, Davis, 72 No. Ca., 218; S tanley v. Sohwalby , 
85, Texas , 348. So, at oriminal law, a shooting without sufficient oause 
(as for disrespectful words merely), by one soldier of another, resulting in 
the death of the latoir, at the order of an offioer, is "murder both in the 
offioer and the soldier". U.S . v. Carr , 1 Yfoods, 480. 

Little v. Barreme , 2 Cranoh, 179; U.S. v. Buchanan , 8 Howard, 105; Eifort ▼* 
Bovins 1 Bush, *460; Richardson vr. Crandall , 47, Barb., 335; Qrlfiin ▼# 

Wilcox , 27 Ind., 391; Cooley, Prins, C'-ist. Law 119, 167. And see Head v* 
Portor , 48, Fed., 481, cited onto. 

State v. Sparks, 27 Texas, 632. It may bo otherwise, however, in a oriminal 
oaso. Thus v/Rero a soldier firos and takes life in obodionoo to an unlawful 
order, the homicide is not reduced to manslaughter, but is murder. U.S. v. 
Carr , 1 Wood, 480. 

Trammell v. Basset t, 24 Ark., 499; Stato v* Sparks , 27 Toxas, 617. 

Ela v. Smith , 5 Gray, 122; Taylor v. Jenkins , 24 Ark., 337. 

Seo Regina v. Hutohinson, 9 Cox, 655; State v. Sutton , 10 R.I., 159 - oases of 
homioido oausod by nogligonoo on tho part of subordinates in exeouting orders. 

(59) 

Nicholson v. Mounsoy, 15 East, 383. Smith v« Shaw, 12 Johns., 267. 
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In justifying himself by the order of a superior, in a civil suit instituted 
against him, the inferior need not show that the order was a written one: a 


verbal order if o:\plioit will be of equal effeot' 


Nor need he exhibit the 


p.889 


oommission of his superior or prove his appointment as suoh* it will be 

sufficient to show that the superior publioly aoted and was reoognised in the 
( 6l) 

oapaoity ascribed v ' . 

Liability for mode of executing an order . An order may be legal, but its 
mode of execution the reverse. Thus, in the oase of an arrest, only the proper 
degree of foroe should be employed j otherwise the offioer or soldier executing 
it beoomes civilly amenable ' . So an unduly severe or inappropriate confine- 

ment may, of itself or with other oiroumstanoes , constitute ground of aotion. 

Thus a oivil prisoner is not in general to be subjected to the same restraint 

(63) 

or exaotions as a soldier,' nor a political prisoner to the same as a 
(64) 

oriainal , So holding a prisoner oonfined for an unreasonable or illegal 

( 65 ) 

period will render the responsible official liable to suit' ' . 

Liability for injuries in time of war. For an act done jure belli, or 


for the exeroise of a belligerent right, an officer or soldier oannot be called 
, .. (70 ) 4_ — — — — 1 


to account in a civil prooeeding 


Thus an officer is not properly liable 


Pollard v. Baldwin , 22 Iowa, 328. 

Rex v. Gardner , 2 Camp., 513; Leba non v. Heath, 47, N.H., 359* Hardage v. 


Coffmann , 24 Ark., 256. "This rule of 1 evicTenoe applies with more foroe to 
military than to oivil officers. Soldiers in many oases are plaoed under the 
oommand of offioers of whom thoy know nothing* they are continually being 
changed from one consnond to another* and should thjy be required to produoe 
the commissions of their commanding offioers, or e<;on to prove that they had 
ever beon commissioned, they oould rarely indeed sustain a plea of justification 
for any aot done in obedienoe to orders." Jones v. J ohnson , 24 Ark., 260. 

McCall v. Dowell , Deady, 233. Water s v. Campbell , 5 Sawyer, 17 ante . 

(64) McCall v. McDowell , ante . 

(6®) Hawley . y. B utler . 48, Barb., 10* I n re Car r, 3 Sawyer, 316* Waters v. 
Campbell , ante . 

Com , v. Dolland , 1 Duvall, 182* Doyle v. / rmstrong , 2 Id.* 633* Price 
v. Poynt or , 1 Bush., 387* Boll v. L.N.R.R. Co ., jU, 40* Safford v. Merger , 

42 6a. , 556 j Ford v. Surget , 46 Hiss.* Coolidge v. Guthrio , 8 Am., L.fteg. 

(N.S.?, 22* 1 Opins. At. Gen. , 255. The oommor. law will not "undertake to 

re judge acts dono f lagrante bello in the i'aoe of tho onomy". Tyler v. Pomeroy , 

8 Allen, 484. "Ever since the case of Dow v . Johnson , 100 U.S., l58, the 
dootrine has been settled in the courts that in our late oivil war, each party 
wae entitled to the benefit of belligerent rights, as in the oase of publio war, 
and that, for an aot done in aooordanoo with tho usages of civilized warfare, 
under and by military authority of either party, nr oivil liability attached to 
tho officers or soldiors who aotod under suoh authority". Freeland v. Williams . 
131, U.S. 416. 
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1886 to a suit for the seizure or destruction, in an adequate emergency of war, or 


in the course of the performance of military duty in war, of the private property 
of individual citizens , So it has been held that a soldier was not liable 


to proseoution for shooting and killing, under proper orders, a "bushwhacker" 

(72) 

or guerilla, in the late war, in Tenessee , The existence, however, of war 


will not, as heretofore indicated under Part II - justify wanton trespasses upon 


the persons or property of civilians, or other injuries not sanctioned by the 

(73) 

laws or usages of war , nor will it justify wrongs done by irresponsible 

(74) 

unauthorized parties , For suoh aots the offending offioer or soldier may 


be made liable in damages. But in general, in time of war, a greater discretion 

(76) 

is oonoeded to oommanders, and to military persons executing ordors , 

(76) 

Obliged as they are to act promptly upon emergencies it would not be fair 


to hold them to the same strict accountability before bhe courts as for acts in 


disregard of private right in time of peace. 


Harmony v, Mitchell , 1 Blatohford, 549 j Do.. 13 Howard, 116; Holmes v, 
Sheridan , 1 Dillon, 351; Yost v. Stout , 4 Cold,, 205; Thomasson v, Glisson, 
IMe'isk,, 616; Drchman v, St if el , 41 Mo,, 184; Bryan v, Walker , 64 Ho.Ca,, 
141; Koonoe v, Davie a 72 Id,, 218; Broadway v, Rhem, , 71 No. Ca, 196, 


Ex parte Hurst, 2 Flippin., 510. 


Hough v. Hoodless, 35 Ills,, 166; Christian Co, Ct . v, Rankin , 2 Duv, , 602; 
Terrill v7 Rankin , 2 Bush, 453; Lewis v. MoGuire , 3 Id,, 202 ; Dills v, Hatohor, 


6 Id,, 606; Riggs v. State , 3 Cold,, 85; Merritt v. Mayor , 5 Id,, 95; Bowles 
v, Lewis, 43 Mo,, 32; Williamson v, Russell, 49 Id,, 185. 


Felkner 


Worthy v, Kinamon, 44 Ga,, 297; Hogue v, Perm,, 3 Bush, 663; Branner v, 
>r, 1 Hoick, 228 ; Cochran v, TuokerT "3 Coi3T, 186 


Sutton v, Johnstone , 1 Terme, 493; Wall v, McNamara , Id,, 536; Olmstead's 
Case, Brightly, 9; Hefferman v. Porter, 6 Cold., 391. 


In war "military commanders must act to a great extent upon appearanoes. 
As a rule they have but little time to take and consider testimony before 
deciding." U.S . v, Diokelma n, 92 U.S., 627, 
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(Professor S. Glaser, i<L.D.,) 


(l) To what extent does the criminal law of your country recognise the plea 
of superior orders as a justification fo* illegal aots? 

The Polish Penal Code of 1932 ha3 no ruling on this problem. No reference 
to it is to be f ovoid here. With regard to the general rules on responsibility/ 
liability/, in partioular those applicable to fault/ intention/* the "order" 
should be oonsidered irrelevant for liability, if he who executes it realises the 
lawlessness of the aot. On the other hand, he oould be exempt from puni shmeni/ 
his aot remains lawless, but he is not punishable;/, if he oan invoke as a defence 
the "state of necessity". Article 22 of the Polish Code applies to this* 

"Sec. 1. A person shall not be punished who acts to avert a direot danger 
whioh menaoes his own interest or that of another if the danger 
could not have been otherwise avoided. 

Sec. 2. A person does not act under such higher necessity who has a 
speoial duty to expose himself to danger. 

Seo. 3. The interest destroyed shall not re pro Font an obviously greater 
value than the protected interest. 

Seo. 4. In the case of exceeding the limits of higher neoessity the 
court may apply extraordinary diminution of penalty." 

(2) To what extent, if any, does your military law differ in thie respeet 
from the general criminal law of your co entry? 

With regard to military law. Article 9 cf the Polish Military Penal Code of 
1932 reads as follows: 

"par. 1. A soldier who oommits an aot whioh ir to be considered as an 
exeoution of an order in official matters is not punishable. 

par. 2. The rule foreseen in par. 1. is not applicable (a) if the offenoo 
resulted from a violation/ transgression of an order, or (b) if 
the door know that tho ord«r conoemed an aot regarded as crime 



or felony" 
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In the above mentioned oases the court may apply an extraordinary diminution of 


penalty. 


(3) What qualifications, if any, with reference to the lawfulness of superior 
order, does the law of your oountry reoognise with regard to the duty of 
the soldier to obey the orders nf superior officers? 

Besides the attitude of our Military Code, the following regulation is contained 

in par. 28 of the rules applicable military service/ Pert I & II, Great Britain 1941, 

p. 57/t 

"It is the duty of a subaltern not to exeoute only such orders as command 
an action prohibited and prosecuted by criminal law. In such a case the 
subaltern is moreover obliged to report the command at onoe to the next 
oommon superior officer". 

(4) Is there any information available with regard to the practioe, during 
the first World War, of the military courts of jour country with respect 

to the plea of superior orders put forward by members of enemy armed foroes 
aooused of a war orime? 

As regards the practioe during the first World War, it is known that the defence 
of a superior order was only considered a reason for ext' aordinary diminution of 

penalty. 


m 
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NORWAY 

(Mr A* Aulie) 

(l) To what extant does the criminal law of your country recognise the plea 
of superior orders as a justification for illegal acts? 

The Norwegian oivil penal code contains no special provision whioh allows the 
plea of superior order as a justification for illegal acts, but our jurisprudence 
aecqpts the fact that officials of certain public services - the police for example - 
will sometimes have to act in accordance with a superior order without questioning 
the legality of the resultant action. If, however, it must have been quite patent 
to the person concerned that his superior had no right to give him the order, the 
subordinate would not be bound to obey and the plea of superior would not then be 
valid. 


(2) To what extent, if any, does your military law differ in this .respect from 
the general criminal law of your oountry? 

A provision of the Norwegian military penal code stipulates that:- 

"Orders given by a superior in military matters shall exonerate the subordinate, 

provided that he does not exceed the order and that it has not been or ought 

not to have been evident to him that in oarrying cut the order he was committing 

an unlawful aot." 

This same principle, though not mantioned in the civil penal code, is recognised 
for every domain of Norwegian penal legislation. It i3 supplemented by another, 
coranon to both the civil and the military penal codes, ./hich 0*1 be expressed as 
follOW8t- 


"An aot whioh normally would bo considered a crime nay be legal when it is 


performed with the intention of saving a person or property whioh could not 
otherwise bo saved and whon the danger was suoh that the domago or harm it 
involved was far greater than that whioh oould result from the aot in question". 




% 


21 - 


r 


V 


f 

i 


i _ 

i 

i . 

4 

4 


(3) Whfit qualifications , if any, with referenoo to the lav/fa lne as of superior 
order, does the law of jour country rooognise with regard to the duty of 
tho soldior to obey the orders of superior offioors? 

When discussing whether a superior order should or should not be oonsidered a 
defenoe for war criminals, we must keep in mind tho faot that the same principle 
of law which we would like to apply to our enemies must also be applicable to 
members of our ovm armed foroes. We must thus take into consideration the faot 
that it would impair the efficiency of our war maohino if we were to impart to our 
fighting men principles which would dotraot from the authority of our military 
commanders# If the plea of superior order were not generally deemed a defenoe, 
then lower ranks would have to judge every order given to them and decide for 
themselves whether or not tho execution of suoh an order would be a violation of 
the law. If, for example, during street fighting a platoon was ordered to blow 
up a building oooupied by civilians and in whioh an enomy sniper was alleged to bo 
hiding, each member of the platoon would have to oonsider the legal aspeot of the 
aotion, and, consequently, refuse to obey the order if, taking all the ciroumstonoos 
into account, they deemed it an illegal aot, i.e. the massacre of oivllians. It 
will oortainly be generally agreed that this result of the application of suoh a 
legal principle would bo impossible. 

The plea of superior order must, to a groat extent, be allowed as a defenoe, 
not only when the man who carried out an order acted under compulsion, but also in 
many cases because, as a member of tho armed foroes, it was his duty to obey, without 
hesitation or oriticism, orders given to him by his superior officer. On the other 

hand, however, there will be oases whore tho plea of superior order could never bo 
admitted as a defence. If, for instance, the officer commanding a battalion were 
to receive from his divisional head-quarters an order to the effoot that all the 
male population of a cor tain village was to bo shot or that all the oivllians in a 
certain distriot were to be rounded up and placed at tho head of troops in a battle 
sone, he could not possibly entertain any doubts as to the orlminal nature of suoh 
on aotion, and oven if he knew that ho would bo treated as a mutineer if ho did not 
oomply with the order, suoh an excuse would not exonerate him should he bo on 
accomplice in tho massaoro. Tho same view must be token of the case of a private 
soldier who had received and ej©outod an order to bind and bayonet pri sonars of war. 

It can bo soon that according to Norwegian law there will bo oasos whore the 
plea of superior order will serve to exonerate tho aocusod, but there will bo other 
oases whoro it will not. Thero are various considerations to be rookonod with whon 
trying to formulato a goiveral principle in this matter, and tho oiroumstoncos 


r 
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ftttaohing to each individual case will require examinat' on. The Court will have 

e 

to ascertain whether, on account of his subordinate position, the acoused could not 
possibly have been expeoted to realize the illegality of his action, or, if the 
orime was of such a heinous nature that he oould not avoid realizing its illegality, 
whether he was acting under compulsion or in order to avert danger whioh it was his 
duty to avert even at a heavy cost. 

The various points whioh the Court will have to take into aooount may be 
•numerated as follows t- 

Orders given by a superior officer shall exonerate his subordinate provided 
that i - 

(a) the latter did not exoeed the order; 

(b) it was not or ought not to have been evident to him that in executing 
the crdor he was connitting an illegal aot; 

(o) he committed an otherwise illegal aot with the intention of protecting 
highly valuable interests from imminent danger when there was no other 
oourse to be adopted and the danger was such that the damage or harm it 
involved was far greater than that whioh oould result from the aot in 
question. 

Working on this principle, there would be no fear that persons guilty of 
heinous crimes , such as those I mentioned above, would over be acquitted, oven were 
they to plead that their action was committed as a military duty or under irresistible 
compulsion. The plea of self-preservation would thus never serve as justification 
for heinous aots suoh as mass murder of the civilian population. 

(4) Is there any information available with regard to the praotiee, during 
the first World T'r r, of the military courts of your oountry with respect 
to the ploa of superior orders put forward by members of enemy armed 
forces accusod of a war crime? 

Norway has no experience of this matter from the first World War. 
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LUXEMBOURG 

(Monsieur Viotor Bodson) 

(1) To what extent does the criminal law of your country reoognise the 
plea of superior orders as a justification for illegal acts? 

In the Luxembourg oriminal law the general principle on tne matter is stated In 
art* 70 find 71 of the Fenal Code which are worded es (‘-'•lows: 

Art* 70 . II n'y n pas d' infraction, lorsque le fait dtait ordonnd par la loi 
et oommandd par l'autoritd legitime . 

Jurisprudence : Cet article est applicable lorsqu'il y a pour le prdvenu 
prdsomption de ldgitimitd des ordres qu'il anait requs. 

Art* 71 . II n f y a pas d'lnfraction, lorsque l'acouse ou le prdrenu dtait en 
dtct de ddmenoe au moment du fait, ou lorsqu'il a dtd oontraint par 
une force a laquelle il n'a pu resistor. 

Jurisprudence : (l) La demenci. passagere, produito par l'ivresse oomplete qui, 
elle-meme, est le rdsultat d'une faute, ne ddtruit pas la responsabilitd pdnale de 
l'autour d'un ddlit nan-intentioimel. 

(2) Ne saurait etro oonslddrd oomrae ayant dtd contraint par une force a laquelle 
il n'a pa6 pu rdsister le prdvenu qui a dtd entr6.'jae a uno action oriminell^ par dos 
ddsirs pervers, alors quo oependant oos ddsirs orirain^‘ , s n'ont pas dtd aocompagnds 

do ddtnenoe. 

Speoialomont ne saurait etro considdrd conmo oontraint a* eons de l'art. 71 
du C.P., l'auteur d'un attontat d la pudour qui a dtd reoonnu etre anormal par 
rapport au sexo, raais normal ot responsable d' esprit. 

(3) Le dol gdndral, o'ost-d-diro la libertd ot la consoienoo do l'agent sont 
une condition ossentiolls do tout ddlit, d moins quo lo oontrairo ne rdsulto d'uOn 
disposition formollo du oodo ou de la nature memo du ddlitj copondant la ldglslatour 
n'exprime foraollerrcmt ootto condition quo dans dos oas oxooptionnels, alors qu'll 
orolt dovoir y appolor 1' attention du jugo pouf dvitor uno fausso application do la 
loi| dans los autros oas olio ost sousontondue dans u ddfinition do la loi ot par 
consduquont aussi dons la ddclslon du Jugo qui uonstct< lo ddlit done las tarns a do 





i 

< 

I 

i 

A 

C%/fiyiDENTIAL > NOT FOR PUBLICATION 

- 23 - D.21. 

INTERNATIONAL COMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 1 




i 

l I 


» 

J 


L , 


Dr de MOOR'S SUB-COMMITTEE 
THE DEFENCE OF SUPERIOR ORDERS 


Answers to Questionnaire 
LUXEMBOURG 

(Monsieur Viotor Bod6on) 


(1) To what extent does the criminal law of your country reoognise the 
plea of superior orders as a justification for illegal aots? 


In the Luxembourg oriminal law the general principle on the matter is stated in 
art. 70 and 71 of the Fenal Code whioh are worded es r-’iows* 

Art. 70 » II n'y a pas d'infraotion, lorsque le fait Itait ordonnJ par la loi 
et oomraandd par l'autorit^ legitime . 

Jurisprudence » Cet article est applioable lorsqu'il y a pour le prdvenu 
prJsomption de legitimit^ des ordres qu'il a-sait re pus. 

Art. 71 . II n'y a pas d'infraotion, lorsque l'acouse ou le pr^renu dtait en 
6t^t de dJmenoe au moment du fait, ou lorsqu'il a 4ti oontraint par 
une force a laquelle il n'a pu resistor* 

Jurisprudence t (l) La demence passagere, produito par l'ivresse oomplete qui, 
elle-meme, est le rlsultat d'uno faute, ne dltruit pas la responsabilit4 p£nale de 
l'auteur d'un dllit non-intentionnel. 

(2) Ne saurait etro considlro oomrae ayant dte contraint par une force a laquelle 
il n'a pas pu rdsister le prdvenu qui a dtl entra.ind d une aotion oriminelle par des 
ddsirs pervers, alors quo oependant oos ddsirs oriminv-' , 8 n'ont pas dtd aocompagnds 

do ddmence. 

Speoialoment ne saurait etro consider^ corune oontraint au sons de l'art. 71 
du C.P., l'auteur d'un attontat d la pudour qui a <5 to rooonnu etre anormal par 
rapport au sexo, mais normal ofc responsable d' esprit. 

( 3 ) Le dol gdndral, o'ost-d-diro la libertd et la conscience do l'agent sont 
une condition ossentiolle do tout ddlit, d moins quo le oontrairo ne rdsulto d'nQa 
disposition forraolle du codo ou de la naturo memo du doliti oopondont la Idgislatour 
n'exprime forraellemont ootto condition quo dans dos oas oxoeptionnals , alors qu’il 
oroit dovoir y appolor 1' attention du juge pouf dviter tmo fausso application de la 
loi| dans los autros oas olio ost sousontondue dans u definition do la loi ot par 
consduquont aussi dons la ddoision du jugo qui aonstctc lo ddlit dona las term** do 
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la definition legale. 

As Mr do Baer points out, the seat of the matter of superior orders is in art. 66, 
section 3 of the Belgian Penal Code which is the same in the Luxembourg Penal Codei 

"seront punis comma auteurs d'un crime ou d'un dllitj 

ceux qui, par abus d* autorite ou de pouvoir auront direotemsnt 

provoque d oe crime ou a ce delit." 

Thus the person in whom the illegal order originated is punishable in the same 
way as the persons who executed the order. 

Art. 162 and Art. 260 are also identical in the Belgian and Luxembourg Penal 
Code s< 

Art. 152 i 

"Si l'inoulpe justifie qu’il a agi par ordre de son cuperieur pour des objets 
du ressort de celui-oi et sar lesquels i! lui etait du obeissanoe hierarohique , 
les peines portees par les artioles precedents seront applioables seulement 
aus super lours qui aurcnt donr^ 1* ordre." 

Art. 260 i 

"Lorsqu'un fonotionnaire ou offioier public, un depositairo ou agent de la 
foroe publique, aura ordonne ou fait quelque acte oontraire a une loi ou un 
arrSte (royal) grand -ducal, s'il justifie qu’il a agi par ordre de ses 
superieurs, pour des objets du ressort de ceux-ci ot sur lesquels il leur 
etait du une obeissanoe hierarohique, il sera oxemp de la peine, qui ne sera, 
dans oe cas, applique qu'aux sup^rieurs qui auront donne 1* ordre." 

Having before me the answers of Dr do Baer who deals with the position olearly 
and thoroughly, I accept his explanations as valid for Luxembourg Law too. 

(2) To what extent, if any, does your military law differ in this respeot 
from the general criminal law of your country? 

Art. 26 of the Luxembourg Military Penal Code being similar to Art. 28 of the 

Belgian Military Ponal Codo 3 I agro3 with Dr de Baer's statement that "there is 

no fundamental differo?nce between the military and the criminal law. If anything, 

the military law mo\'e specifically upholds the duty of the soldier to obey the orders 

of his superior officers, provided the order is one which concerns a military service". 

Art. 26 » 

"Le militairo qui refusera d'ob^ir aux ordros de son sup^rieur ou s'abstiondra 
d dessoin de les oxdoutor, lorsqu'il ost oommand<5 pour un service, sera puni 
do destitution, s'il est offioiorj s'il n'a pas co grade, d'un emprisonnoment 
do six mois d deux ans." 



v. ; 
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"En temps de guerre l'offioier sera puni de la detention de oinq ans A dix ans; 

le miiitaire qui n'a pas oe grade, de l*emprisonnement de trois ans A 7 ans. 

Si le fait a eu lieu en presence de l , ennemi, le ooupable, quel qu'il soit, 

sera puni de mort." 

Art. 27i 

"Est qualifies rlvolte, toute resistance simultanle aux ordres de leurs ohefs, 

par plus de trois miiitaire r£unis, lorsque l'ordre est donn£ pour un servioe." 

(3) What qualifications, if any, with reference to the lawfulness of superior 
order, does the law of your 00 untry recognise with regard to the duty of 
the soldier to obey the orders of superior offioers? 

Only orders oonneoted with the servioe must be oarrled out. There are no 
deoisions of the Luxembourg Military Court availab?«.e which oould shed more light 
on this question. It is understood that orders must be worded as orders and not 
leave people in doubt as to what to do or leaving thorn free to do as they liko. 

(4) Is there any information available with regard to the praotloe, during 
the First World War, of the military oourts of your oountry with respeot 
of the plea of superior orders put forward by members of enemy armed 
foroes aooused of a war crime? 

There is no information available on that subject. 
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(1) To what extent does the criminal law of your eountry reoognise the plea 
of superior orders as a justification for illegal aots? 

The general criminal law of Czechoslovakia does not know the plea of superior 
orders as a justification for illegal aots. Art. 2 of the Criminal Code of 1852 - 
valid in the Western part of the country - whioh mentions different reasons 
justifying an act otherwise illegal, does not mention superior orders as suoh a 
reason. This can, besides, be gathered indirectly from Art. 5 of the Code whioh 
provides that not he who commits a orime - the same applies to misdemeanours 
aooording to Art. 239 - is guilty, but also he who causes the crime by order, 
advloe, etc. From that it follows that he who obeys an order to oommit a orime 
or misdemeanour is not excused from it by having received the order to oommit it. 

It may, of course, be that an order, considering all circumstances, may amount to 
one of the reasons reoognized by Art. 2 as justifying an aot whioh otherwise would 
be a orime, e.g. mistake (Art. 2, lit. o) or necessity (Art. 2 lit.g). It goes 
without saying and is confirmed by the general practice of Czechoslovak Jurisdiction, 
that no one oan be punished for exercising his official function (exeoutioner for 
murder, jailer for restriction of personal freedom etc*). 

(2) To what extent, if any, does your military .'aw differ in this respeot 
from the general oriminal law of your country? 

The military oriminal law of Czechoslovakia, based on the Military Criminal 
Code of 1855, has an express provision excluding in general the plea of superior 
orders as justification for illegal aots. Art. 8 of this Cod o runs as follows: 

"The order of a superior does not justify a orime or a misdemeanour unless the 
law expressly provides for an exception." An oxoeption of this general rule is 
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to be found in Art. 158 dealing with insubordination. According to this artiele 
a member of the army who disobeys an order does not commit insubordination if 
"the order refers to an aot or an omission in which a crime or a misdemeanour 
oan clearly be seen”. It follows from this that the general rule of Art. 8 
exoludlng the plea of superior orders is a justification for illegal acts - if 
the soldier does not clearly see the illegality of the ordered aot or omission. 

If, on the other hand, the soldier is not only entitled, but bound to disobey 
the order of his superior; in suoh a oase the general rule expressed in Art* 8 
applies* 

It should be mentioned that the Military Criminal Code applies to all deliets 
not only to those of a military character - if oomnitted by members of the army* 

(3) Y/hat qualifications, if any, with reference to the lawfulness of 
superior order, does the law of your country recognise with regard 
to the duty of the soldier to obey the orders of superior officers? 

See sub. 2. 

(4) Is there ary information available with regard to the practice, during 
the first World War, of the military courts of your country with respect 
to the plea of superior orders put forward by members of enemy armed 
foroes accused of a war crime? 


Nothing is known. 
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GREAT BRITAIN 
(Professor Lauterpaoht) 

(1) To what extent does the oriminal law of England reoognise the plea of 
superior orders as a justification for illegal acts? 

It is a well established principle of English law that when a member of the 
armed foroes of the Crown is tried before a civil tribunal on a criminal ohargo * 

obedience to superior orders is not in itself a defence* The soldier is bound 
to obey lawful orders of his superiors, and he is liable to punishment by the 
sunnary process of a Court-martial in oase of disobcdionoe. Nevertheless, if 
an order whioh on the face of it is lawful turns out to have been Illegal the 
soldier who obeyed it is answerable before ordinary courts if obedienoe to the 
order Involved a crime. 

It is probable, however, that obedienoe to an order which was on the face 
of it lawful would be rogarded as an extenuating circumstance in assessing 
liability. In addition, there always remains in the background the power of the 
Crown either to grant a pardon in respect of a oonviction following upon on 
unavoidable conflict between military duty and the ordinary oriminal law or to 
enter a nolle prosequi . But thero is little douht that obedienoo to a superior 
order whioh is dearly unlawful will afford no ground at all for relief from 
liability. (From this prinoiplo there must bo distinguished the rulo apparently 
laid down in Bur on v. Denman (2 Ex.167) to the offoct uhat an English Court will 
not assume jurisdiction in respect of an unlawful act done to an alien in a foreign 
oountry in disohargo of a suporior order. Suoh acts are probably acts of war 
not oognisablo boforo British Courts). 


i 
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2, To what extent, if any, does English Military Law differ in this reepeot i 

from general criminal law? 

3* What qualifications, if any, with reference to the. lawfulness *f superior 

orders, does English law reoognite with regard to the duty of the soldier ] 

to obey the orders of superior officers? . 

I 

It is convenient to answer these two questions together. 

i 

According to English military law the soldier is bound to obey lawful 
oonmonds only. The wording of the Seotion 9 of the Army Act is explicit 

on the matter. The law on the subjeot has undergone significant ohanges. j 

The military Code cf 1716 provided that "any offioer or soldier who should 

refuse to obey the military orders of his superior officer" shall be liable j 

to capital punishment. The Code oentained no qualifications as to the I 

lawfulness of the oonsaand. But in 1749 the wording of the Military Aot 
was o banged so as to render oriminal disobedience to any lawful oonmand. 

i 

Judicial decisions show the same tendency. Thus in Sutton v a Johnstone 
(1, T.R. 493, 784) we still find Lord Mansfield saying! "A subordinate , 

offioer must not Judge of the danger, propriety, expediency, or oonsequenoe 
ef the order he receives - he must obey - nothing can exouse him but a 

I 

physical impossibility". It will be noted that notwithstanding the J 

apparent rigidity of this statement, there is no reference in this passage 
to the question of the legality of the order. In any oase this pronounce- 

ment must now bo read in the light of the express wording of statutory : 

enactments liko tho Army Aot and of subsequent decisions. Thus the oaso j 

I 

of Warden v. Bailey (4 Taunt, 67) ie dosoribod in Chapter VIII of the j 

Military Manual as disoountenanoing the duty cf absolute obedience in a 

soldier enunoiated in Sutton v, Johnstone . As pointed out, aooording to | 

English military law tho duty of obodionoe, far from being absolute, extends j 

only to lawful orders. There is a significant passage on tho eubjeot in 

Stephen’s History of Criminal Law of England ( vol.I, pp, 206-206), Ho eaysi 

"Tho dootrino that a soldior is bound under all oircumstancos whatever to 

oboy his suporior officer would bo fatal to military diaoiplino itself, for 

it would justify tho private in shooting tho colonel by the orders of tho 

•< 
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captain, or in deserting to tha enemy on the Held of battle on the order 
of his immediate superior" • 

It would therefore appear, with regard to question (3) that no warrant 
ean be found in the British Military Law for the view that the existence 
of any duty of absolute obedience gives oolour ;';o an unqualified recognition 
of the plea of superior orders* 


The foregoing remarks have reference bo the "Military Law" in the 
narrow sense of the word as indicating the law mainly laid down in the Army 
Act, The Naval Discipline Aot, and the Air Force Aot whioh governs the 
oonduot of officers and soldiers of the British armed foroes in time of 
peaoe and war, both at home and abroad. Broaches of that law are triable 
before oourtB -martial - regimental, distriot, cr general - established under 
these Acts. From the "Military Law" and from courts-martial in the above 
sense there must be distinguished "martial law’ and "military oourts under 
martial law". Those are connected either with the suspension of the 
operation of the ordinary law in case of Invasion, of riots, and of 
insurrections or with the application and enforcement of the laws and 
customs of war by the armed forces of the Crown in oooupied territory or in 
the theatre of war operations generally. The first aspeot of "martial law*, 
whioh is independent of any "proolam&tian of martial law", and the difficult 
constitutional questions oonneoted therewith am not relevant to the subject 
of this note. We are concerned with "martial law" and "military oourts 
under martial law" in oonneotion with the application and enforcement of 
the laws and oustoms of war as propounded in Chapter XIV of the Manual of 
Military Law (1929) (Amendments No. 12) notified by Army Counoil in Army 
Orders for January 1936. These laws and ousto;as of war are applied by 
military oourts under martial law constituted under the authority of the 
principal commanding officer either In oooupied enemy territory or, generally, 
in tho theatre of military operations* The viow has occasionally been 
passed, as in U.S . v. Diokolman , that the law applied by those oourts "is 
the law of military necessity in the actual prosanoe of war", or, in the 
words of tho Duke of Wellington that martial law is Iwither more nor less 
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than the trill of tha general who commands the army". However, the discretion 
of the commanding offioer and of the military courts established under his 
authority is oiroumsoribed by the duty to follow the laws and usages of war. 

It is significant that in the 1936 edition of the Military Manual oertain 
passages in the previous editions of the Manual, whioh emphasised the 
discretion of the oooupying general, have been omitted. 

It does not seem to be essential that military courts engaged in 
applying the laws and usages of war (inoluding the prosecution of war orlmes) 
should be established either within eooupied territory or within the imnedlate 
vicinity of military operations. The view has been widely held that when 
Great Britain is at war any portion of its territory is, in relation to 
enemy aliens, within the "r "»ne of operations." It would appear therefore 
that the operation of military oourts in the wLuer sense (i.e., oourts 
applying the laws and usages of war) is not nooossarily oonflned to oooupled 
territory er to the area of military operations f Similarly courts-martial 
established under the Army Aot (or tho Naval Discipline Aot and Air Foroe Act) 
may have oonferred upon them by statute jurisdiction over persons, or in 
reepeot of acts, otherwise not liable to military law in the narrower sense. 
Ihus in 1914 the Defence of the Realm Consolidation Aot (6 Geo. 5.o.8) 
provided for punishment by oourts-martial cf certain categories of persons 
assisting the enemy as if they were subject to military law and had on active 
servioe committed an offence under the Army Act. The Treachery Aot, 1940, 
whioh provided for death penalty for aots "designed or likely to give 
assistance to the naval, military or air operas ons of the enemy, to impede 
suoh oporations of His Majesty’s Foroes, or to endanger life, "laid down 
that an alien enemy may bo proseouted for such cffenoes before a court- 
martial as if he wore at tho time of the commission of the offenoo subject 
to military law. Aocording to the Naval Discipline Aot there are subject 
to tho Aot "spies and persons on board H.M. ships endeavouring to seduoe 
persons subject to tho Naval Diaolpline Aot from their duty of allegiance" • 


I 
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than the will of the general who commands the army". However, the discretion 
of the commanding officer and of the military courts established under his 
authority is oiroumsoribed by the duty to follow the laws and usages of war. 

It is slgnifioant that in the 1936 edition of the Military Manual oertain 
passages in the previous editions of the Manual, whioh emphasised the 
disoretion of the oooupying general, have been omitted. 

It does not seem to be essential that military oourts engaged in 
applying the laws and usages of war (inoluding the prosecution of war orlmes) 
should be established either within eooupied territory or within the immediate 
vicinity of military operations. The view has been widely held that when 
Great Britain is at war any portion cf its territory is, in relation to 
eneny aliens, within the "s^ne of eperations." It would appear therefore 
that the operation of military oourts in the wider sense (i.e., oourts 
applying the laws and usages of war) is not nooossarily oonflned to oooupied 
territory or to the area of military operations f Similarly oourts -martial 
established under the Army Aot (or tho Naval Discipline Aot end Air Foroe Aot) 
may have oonferred upon them by statute Jurisdiction over persons, or in 
respect of acts, otherwise not liable to mill to/ y law in the narrower sense. 
Thus in 1914 the Defence of the Realm Consolidation Aot (6 Geo. 5.o.8) 
provided for punishment by courts-martial cf curtain oategorles of persons 
assisting the enemy as if they were subject to military law and had on aotive 
servloe oommitted an offenoe under tho Army Act. The Troaohery Aot, 1940, 
whioh provided for death penalty for aots "designed or likely to give 
assistance to the naval, military or air operas ons of the enemy, to impede 
auoh oporations of His Majesty's Foroes, or to endanger life, "laid down 
that an alien enemy may bo proseouted fer suoh cffenoes before a oourt- 
martial as if he wore at tho time of the commission of the offenoe subject 
to military law. Aooording to the Naval Discipline Aot there are subject 
to tho Aot "spies and persons on board H.M. ships endeavouring to seduoe 
porsons subjoot to tho Naval Disoipline Aot from their duty of aULegianoe". 
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Chapter XIV of the Manual of Military Lav/’ contains an exposition 

» 

of the laws and usages of war. It does not appear to ha-re been given 
statutory force, but, published as it is by the War Office and under the 
authority of the Army Council, it may bo fairly regarded as representing 
the authorative British view. With regard tc the dofenoe of superior 
orders S.443 sayst "Membexs of the armod foroes -who oommit suoh violations 
of the recognized rules of warfare as are •. rderod by their government or 
their commander aro not war criminals and uanr.ot therefore bo punished by 
the enemy. Ho may punish the offioials or oommanders responsible for 
suoh orders if they fall into his hands , but otherwise he may only resort 
to the other moans of obtaining redress whioh are dealt with in this 
ohapter." Ihis view of tho law was disapproved of by the Commission on 
Responsibilities , inducing a British representative, set up by the Pease 
Conference, 1919. But it appears, unaltered, in the 1936 edition of the 
Military Manual „ It is at varianoe with the corresponding principles 
of English oriminal and constitutional law. It is not believed to 
represent a sound principle of the Law of War, end it is in no sense 
binding upon Groat Britain in the international sphere. But it is dear 
that, unless the soope of prosecutions for war crimes is to be drastioally 
and unduly ourtailod, any British enactment relating to the proseoution 
of war orimss by British Courts, military and ocher, will have to fx*ee 
thorn, by moans of an express provision, of the shackles of the rule as 
at present formulated. 

i 

I have not boon ablo to traoe any published information with regard 
to tho praotioe, during the War of 1914-1918, of British Military Courts 
with regard to tho ploa of superior orders put forward by members of enemy 
armod foroes aoousod of a war orinw. 





- 32 - 


Chapter XIV of the Manual of Military Lav/ oontains an exposition 
of the laws and usages of war. It does not appear to have been given 
statutory force, but, published as it is by tho War Office and under the 
authority of the Army Council, it may bo fairly regarded as representing 
the authorative British view. With regard tc ehe dofenoe of superior 
orders 3.443 sayst "Members of tho armed forces who commit suoh violations 
of the recognised rules of warfare as are 'rdered by their government or 
their commander are not war criminals and uanr.ot therefore be punished by 
the enemy. Ho may punish the officials or commanders responsible for 
suoh orders if they fall into his hands , but otherwise he may only resort 
to the other moans of obtai ning redress whioh are dealt with in this 
ohapter." This view of tho law was disapproved of by the Commission on 
Responsibilities, including a British representative, set up by the Pease 
Conference, 1919. But it appears, unaltered, in the 1936 edition of the 
Military Manual n It is at variance with the corresponding principles 

of English criminal and constitutional law. I 3 is not believed to 

represent a sound prinolple of the Law of War, and it is in no sense 
binding upon Great Britain in the international sphere. But it is dear 
that, unless the scope of proseoutions for war crimes is to be drastically 
and unduly ourtailod, any British enactment relating to the proseoution 
of war orimas by British Courts, military and ocher, will have to free 
them, by moans of an express provision, of the shaokles of the rule as 
at present formulated. 

I have not been ablo to traoe any published information with regard 
to tho praotioe, during the War of 1914-1918, of British Military Courts 
with regard to tho ploa of superior orders put forward by members of enemy 
armed foroe6 aoousod of a war orimo. 





INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Dr de MOOR'S SUB-COMMITTEE 
THE DEFENCE OF SUPERIOR ORDERS 

Answers to Questionnaire 
FRANCE 

(Monsieur Simon) 

(1) To what extent does the criminal law of your oountry reoognise the plea 
of superior orders as a justification for illegal acts? 

L* Article 327 du Code Pdnal prlvoit que*- 

"II n'y a ni orime, ni ddlit lorsqua l'homioide, les blessures et les ooups dtaient 
or donnas par la loi et commandos par l'autoritd legitime." 

On voit par Id que pour effaoer le oaraotere illioite de l'aote, le Id gi slate ur 
exige une double condition s- 

(1) que l'aote soit ordonnd ou autorise par la loi . 

(2) qu'il soit exdoutd sur l'ordre de l'autorite legitime. 

L'exception tirds de l'art. 327 ne sera dono pas, en gdndral, applicable, aux 
eriminels de guerre, puisque s'ils ont requ l'ordre d'un supdrieur, l'aote oommis 
n'en aura pas moins dtd oontraire aux lois Sorites, 

On peut dire en France, l'ordre du supdrieur ne oouvre pas les subordonnds qvd 
exdoutent un aote puni par la loi. II n'exlste, dans tout le systeme pdnal franyais 
que deux oas ou l'infdrieur est ldgaleraent oouvert par l'ordre du supdrieur; oe sont 
oeux qui sont prdvus par les articles 114 et 190 du Code Pdnal. 

Art. 114 . - "Lorsqu'un fonotionnalro publio, un agent ou un prdposd du Gouvernement, 
aura ordonnd ou fait quelque aoto arbitraire ou attentatoiro soit d la libertd 
individuello, soit aux droits civiques d'un ou de Plusieurs oitoyens, soit a la Charte 
(d la Constitution), il sera oondamnd a la peine do la degradation oiviquo. 

Si ndanmoins, il justifio qu'il a agi par ordro de sos supdrieurs pour des objets 
du ressort do ooux-ci, sur le equals il lour dtait du l'obdi seance hidrarohiquo , il 
sora exempt de la peino, laquollo sora, dans oo oas, appliqude soulement aux supdrieurs 
qui auront donn<5 1' ordro.” 
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Art. 190 . - "Los peinos ononceos aux articles 188 ot 189 no cesscront d’ctro 
applioables aux fonctionnaires ou prdposds qui auraiont agi par ordro de lours 
superiours, qu'autant quo cot ordre aura dtd donnd par ooux-ci par dos objcts de 
leur ressort, et sur losquels il lour dtait du obeissanco hidrarohiquo ; dans oe 
oas, los poines portdos ci-dessus no soront appliqudes qu'aux supdriours qui los 
premiers auront donnd cot ordro." 

Dans les cas prdvus oi-dessus, l’agent inferieur ost exempt do poino s’il 
justifie (o’est) a-dirc s’il prouvo) 

(1) qu’il a requ un ordro du supdriour hidrarchique auquol il dovait obdissance; 

(2) quo ceb ordro conccrnait un objot du rossort de co supdriour. 

La loi a voulu par la, pour un motif d’ ordro politique, que lo subordonnd se 
rapportat i son supdriour sans discussion. 

Cotto excuse ne peut otre dtenduo a d’autres ddlits. 

Dans los oas qui ne sont pas oxpressdmont prdvus par los art. 114 ot 190, 

1' ordro donnd par lo supdriour peut Stre eonsiddro par lo jugo eommo une ciroonstanco 
attonuantc , mais laisso subsistor la responsabilitd pdnalo cortaino de l’oxdoutant. 

"L’cxcoption de 1’ ordro roqu" no couvre done pas los crimes do guorro, on 
dehors des attentats contro la libertd individuollc, ot los droits oiviquos do l’art. 


Ndannoins, il no faut pas oublior quo l’art. 64 du Codo Pdnal absout l’oxdcutant 
qui pout prouvor qu’il a dte contraint par uno force a laquello il ne pouvait rdsistor. 

Cette disposition pourrait dtro invoqudo par un grand nombro d’agonts subalternes 
qui, oraignant do perdro la vio ou la libertd par lour rofus d'obdir, pourront so 
doclaror on dtat do "contrainto" , ot invoquer la force irrdsistiblo. 

Lo militairo ou lo poliolor allomand nis on cause repondra prosquo toujours 
qu'il n’a agi que sous la crainto dos sanctions prdvuos par lo codo do justice 
militairo allomand qui, lo cas dchdant, aurniont puni sa ddsobdissanoo do peines 
sd veres ot momo do nort. 

(2) To what oxtont, if any, does your military lav/ diffor in this rospoot from 
tho general criminal law of your oountry? 

La loi militairo no difforo pas ti oo sujot du droit oomnun. L* ordro du 
supdriour militairo ou oivil no pout ccrtcs pas justifior l’aoto aocorapli au mdpris 
du droit. Il rosto un ddlit bion qu’il soit ordonnd par l'autoritd ldgitimo. 


L’ordre d'un supdrieur que.lquo elevd qu'il soit, dans la hidrarohie, ne modifio pas 
le oaraotere ddliotueux de l.’aote impost. ITdanmoins, ccmme nous l'avons ddjd 
indiqud prdcddemment, las railitaires allenands pourront invoquer l'exouse absolutoire 
de l’article 64, oe qui revlent a leur assurer 1* impunity. 

(3) What qualifications, if any, with reference to the lawfulness of superior 
order, does the law of your oountry recognise with regard to the duty of 
the soldier to obey the orders of superior officers? 

II a ddja dtd dit que l’artio’e 32? du Code Pinal pose deux conditions pour 

que le oaraotere illicite do l’aoto soit effaod:- 

(1) que l’acte so.it ordonne ou autorisd par la loij 

(2) qu’il soit exocutd sur 1* ordre de l’autoritd ldgitime. 

Si l’on appliquait striotement ces conditions, le militaire executant un ordre 
illegal de see chefs ne povrrait pas ce roolamor du bdrdfioo de 1 ’article 327. 

Male l'artiole 205 du Code de Justice Mllitaire punit de peine grave "tout militaire 
qui refuse d’obdir". II est done indent qv.e le militaire se trouvera presque 
toujours expo«d a uno contrainto irrdsistlblo lui rendant diffioile, voire meme 
impossible, la ddsobdissance d un ordre llldgal dmanant do l’autoritd supirioure. 

La doctrine privalonte en la matiere, ri suite d’un passage d’un riquisitoire du 
prooureur gdndral Ronjat, sur la subordination militaire (cassation du 25 novembre 
1886), que nous oitons ci-apres :*• 

"II existe un prinoipo gdndral et d’intdret supdrieur qui domino toute la 
matiere, oelui de la subordination, inscrit on teto des Ddorots regifeementairee 
et qui s’y trouvo formuld en ces toriress la discipline faisant la force 
principalo des armde3, il iirporle quo tout supdrieur obtionno do sos subordonnds 
uno obdiosance onfciero ot un? sounds si on de tous les instants, que los ordre a 
soient oxdoutos 1:1 ttdralonent , sans hdsibation ni murmuro 1 l'autoritd los 
donne en ost respo:isab?.e ot la rdo?amation n’ost pormise d l’infdriour quo 
lorsqu’il a obdi." 

Toutefois, d’autros nutours tots que Duguit (Traitd do droit constitutional) 
eont d*avis quo I’individu a le droit do rdsistor a tout ordre contrairo d la loi 
en no l’oxdoutent quo si la contrainto est onoloydo contrc lui ou en protostant 
mdme oontro 00 qu’il ooneidoro commo uno violation du droit. 

La question out dono de savoir si lo fait ddliotuoux est imputable d 1 ’agent 
qui a soulomont obdi. II ost dos hypothesos od la lei roconnalt uno excoption 


absolutoire au profit des fonotionnaires qui ont agi par ordre de leurs suplrieurs 
hilrarohiques. Tels sont les oas prlvus par les articles 114 et 190 du Code Pinal. 
II s'agit d’attentat a la libertl individuelle, aux droits politiques des oitoyens 
ou I la Constitution et de la rlquisition ou de l’emploi de la force publf que pour 
emploher l’exlcution des lois, dlcisions judieiaires et ordres de l'autorit! llgitiae 

L* agent inflrieur est exempt de peine, s’il prouve*- 

(l) qu’il a re^u un ordre du suplrieur hilrarchique auquel il devait 
oblissance j 

(2-) que oet ordre ooncernait quelque objet du ressort de oe suplrieur. 

Mais cette exouse ne peut etre Itendue a d’autres delits et dans les oas qui 
n'ont pas Itl prlvus par la loi. La question de savoir si le dllit oommis par un 
inflrieur sur 1* ordre de son suplrieur lui est imputable est, avant tout, vine 
question d f intention qui ne peut Itro rlsolue a priori ni dans un sens ni dans 
l’autre. 

L* ordre du ohef civil ou militaire sera pour le subordonn! une cause 
d’irrosponsabilitl quand il aura conduit l’agent a la oroyance qu’il ne ocmraettait 
point de dllit, mais si malgrl l’ordre qu'il a requ, le subordonn! a eu conscience 
qu'il servait d’instrument a un dllit, il est difficile de ne pas l'en dlclarer 
responsablo. 

Sauf les oas d' excuses prlvus par la loi, la question do la rooevabilitl do 
l’exoeption de l’ordre donn! resto dono, en droit franoais largement soumiso a 
l’apprloiation des juges. 

Il est Ivident, par ailleurs, que l’autoritl civil ou militaire ne peut donner 
des ordres contraires lla loi, sans que oelui qui en ost l’autour nc s’oxpose a 
des sanctions. 

(4) Is thoro any information available with regard to the practice, during 
tho first Vforld V’ar, of the military courts of your country with respect 
to tho plea of superior orders put forward by members of enemy armod 
for oo s acoused of a war crime? 

La jurisprudenoo franqais no oito, d notre connaissanco , aucun oas ou des militairos 
allemands ayant cu a ropondro de crimes ou dllits commis pendant 1' occupation aiont 
fait usage pour leur dlfenso, de l’exception do 1’ ordre donnl. 

En effot, l’armlo alloraando ayant Ivaoul les torritoiros franjais avoo armos 
et bagagos, les oriminols do guorro allemands se sont soustraits, do co fait, d la 
justico franoaise. 
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CONCLUSIONS 
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II results de l’expos^ qui precede 

(a) Le droit plnal francjais ne reconnait la validity de l’exoeption de l*ordre 
donn£ que dans les oas pr^vus pair les artioles 327, 114 et 190 du Code P^nal. 

Dans toutes les autres hypotheses cette defense ne peut etre valablement invoqu£e. 

Ceoi rlsulte de I’article 65 du Code P4nal dont les termes suivents- 

M Nul crime ou d^lit lie peut etre exouse, ni la peine mitig^e que 
dans les oas et dans les ciroonstanoes ou la loi declare le fait 
excusable, ou permet de lui appliquer une peine moins rigoureuse*" 

(b) Toutefois, l'exouse absolutoire de l'artiole 64 c#p* peraettra presque 
toujours aux militaires allemands d'^ohapper 4 la punition de leurs crimes* 

Le systems p^nal fran^ais ne permet dono pas de punir aveo effioacit^ les 
auteurs des abrooites innombrables commises par les agents de la puissance oooupante 
en France. 
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CONFIDENTIAL: NOT FOR PUBLICATION 


D.25. 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de MOOR'S SUB-COMMITTEE 
THE DEFENCE OF SUPERIOR ORDERS 


Answers to Questionnaire 
GREECE 

(Monsieur Stavropoulos) 


(l) To what extent does the criminal law of your country recognise the plea 
of superior orders as a justification for illegal acts? 

The Greek Criminal Law (section 97 of the Penal Code) reoognises the plea of 
superior orders as a justification for illegal aots only on the following oonditionsi* 

(1) that the order has been given by a publio servant or authority to a 
subordinate publio servant or authority. 

(2) that the order is within the lawful oompetenoe of the person issuing it. 

(3) that the order complies with the formalities laid down by the law, 
and (4) that the aot, for the commission of whioh the order has been given, is 

punishable only as an ordinary abuse or disregard of publio duties. 

In the absence of the above-mentioned conditions, responsibility for the aot 
lies with both the person issuing the order and the person carrying it out. 

(2) Tp what extent, if any, does your military lav; differ in this respeot 
from the general oriminal law of your country? 

Greek Military Law contains no speoial provision of this kind, the above 
provision of the General Criminal Law being followed in this matter. 

(3) What qualifications, if any, with reference to the lawfulness of superior 
order, does the lav; of your country recognise with rogard to the duty of 
tho soldier to obey the orders of superior officers? 

Greek Military Law contains no speoial provision of this kind, tho above 
provision of tho General Criminal Law being followed in this matter. 

(4) Is there any in for me. ti on available with regard to the praotice, during 
the first World War, of the military oourts of your country with rospoot 
to the plea of superior orders put forward by members of enemy armed 
forces accused of a war crime? 

Thoro is no information availnblo with regard to tho praotioe during tho first 
World War of the Grook Military Courts with rogard to the ploa of superior order. 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Dr de MOOR'S SUB-COMMITTEE 


THE DEFENCE OF SUPERIOR ORDERS 


Answers to Questionnaire 

NETHERLANDS 
(Dr J.!« do Moor) 


1. (1) To what extent does the criminal law of your oountry recognise the plea 

of superior orders as a justification for illegal acts? 

In Dutch law these points are covered by Seotion 114, sub-sections 1 and 2, 

and seotion 1 of the Military Criminal Code, and by sections 40 and 43 of the Civil 

Criminal Code. 

These sections read as follows* 

Seotion 114, sub-section3 1 and 2 of the Military Criminal Code * 

A member of the armed forces who refuses, or deliberately omits to obey an 
order given him by a superior officer, or who arbitrarily exceeds the same, 
is guilty of deliberate disobedience, and shall be liable to imprisonment 
not exceeding one year and nine months (M.C.C. 60-63, 65,75, 89, 115, 127, 

128, 135, 140. - C.C.C. 184 - VY.K. 2, no. 2a, 71). 

If the act is committed in time of war, he shall be liable to imprisonment 

not exceeding four years 

Seotion 1 of the Military Criminal Code ; 

In applying the present code regard shall be had to the provisions of the 
ordinary criminal code, including the ninth chapter of the First Book, exoept 
in oases where the civil and military codes differ (C.C.C. 9l). 

Section 40 of the Civil Criminal Code * 

No ono shall be liable to punishment for committing an offence under the 
influence of irroststible compulsion. 

Seotion 43 of the Civil Criminal Code * 

No one shall bo liable to punishment for committing an offenoo while executing 
an order given by a competent authority 
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An order not given by a competent authority shall not exempt from punishment, 

unless the subordinate believed in good faith that it was given by a competent 
authority, and unless its execution lay within the 6phere of his normal duties. 

l (2) T* what extent, if any does your military law differ in this respect 

{ from the general criminal lav/ of your country?. 

There is no difference between the military and the oivil code. In this 

respect the military code is based entirely on the ordinary criminal law. 


j (3) ^'hat qualifications, if any, with reference to the lawfulness of 

* superior order, does the law of your oountry reoognise with regard 

j to the duty of the soldier to obey the orders of superior officers? 

* See answer to Question (1) 

i 

(4) Is there any information available with regard te the praotice, during 
the first 7/orld War, of the military courts of your country with respect 
to the plea of superior orders put forward by members ef enemy armed 
foroes aooused of a war orime? 

The Netherlands have no experience of this matter dating from the first world 

f>- war * 

1 


j The above provisions of Dutch law illustrate the possible oonfliot between 

the duty of obedience inoumbont on all members of the armed forces and the 
responsibility of the citizen for his ov/n aots, even when performed at the oomraand 
of a superior authority. From this no one oan be wholly relieved, as even soldiers 
and public functionaries remain responsible human beings, and do not become mere 

*A instruments in tho exorcise of their dutios. 

( Tho military and civil codes tako note mf the conflict. Hence the restrictions 

i 

i 

a to be found in tho various legal enactments with regard to tho duty of obodienoe to 

J siperior orders on tho one hand, and tho immunity from punishment or grounds for 

Justification on tho other. Thus Sootion 14 of tho Netherlands Military Criminal 

< 

, Code states with regard to the duty of obeying an order given by a superior of floor 
that such an order must bo obeyed if given in the interest of tho sorvioe, but not, 
if it meroly affeots the private interest of tho superior offioor. In the lattor 
case, aocording to Van Dijk's Commentary an tho Nothorlands Military Criminal Codo, 
a subordinate oan rcfuso to oboy. In doing so ho aots «n his own responsibility. 
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He oannot plead afterwards that he erred in good faith. 

Moreover the authority of a superior offioer to give the order in question must 
ultimately be based on a 'legal enactment', whilst the order itself must be reasonable 
and equitable. As a rule , however, it oannot be left to the discretion of a subordin- 
ate to decide whether an order is lawful and reasonable, and the superior must be held 
liable for having issued it. But this prinoiple is not intended to lead to blind 

obedience. In special oases an order may be disregarded with impunity on the ground 
that its execution would violate another duty, would prove injurious to another 
interest, or would expose the subordinate to punishment. 

The subordinate has on occasions not only the righ t to disregard an order. 

It may be his duty to do so, for instance if, in carrying out the order, he would 
eommit an indiotable offenoe, or in other words, in the case of an order which the 
superior officer was not authorized to give 

This brings us to the second aspect of the problem, namely, the plea of superior 
orders as a ground for justification or imnunity. Tifith regard to this Dutoh law 
expressly stipulates that an order must have been given by a competent person, or by 
a person whom the subordinate regarded in good faith as competent, and that its 
execution was within the sphere of the normal duties of the subordinate. In praotice 
the court will naturally take into account the difficulty of the subordinate in a 
decision, and the compelling authority of the superior officer. Accordingly, the 
court will generally be inolined to assume good faith on the part of the subordinate, 
unless there is sufficient proof to the oontrary. The oourt has even greater liberty 
of action in cases where the subordinate pleads irresistible compulsion (Section 40, 
Netherlands Military Criminal Code). Both these sections, 43 (lawful order) and 
40 (irresistible compulsion) are expressly declared applicable in Section 1 of the 
Netherlands Military Criminal Code. 

In the case of aots which dearly violate unohallonged rules of international 
law, it will in my opinion be impossible to assume that the subordinate believed in 
good faith that the superior offioer was competent to order their commission. 

In those oases it will generally be impossible to speak of irresistible compulsion, 
unless a refusal to obey would place the life or the safety of tho subordinate in 
inmediate and serious jeopardy. 


V* 
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In every oase of this kind the Courts will necessarily have substantial liberty 
of action. An International Criminal Court may find it possible to give a lead and 
to create a message of unity. To this end, some general rules and principles along 
the lines indicated above, to be embodied in the general armistice terms, may prove 
of value. 
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INTERNATIONAL CO' MISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

THE EXTRADITION OF WAR CRIMINALS 
(By Dr V. SENES ) 

I 

The Importance of Extradition for a Satisfactory Solution of the 

Problem of Retribution 


1* The question of the extradition of war oriminals is very often omitted in 

disoussions on the question of a just retribution for war orimes. It may be 
true that the problem of extradition oompared with other questions relating to 
the very foundations of penal law, both formal and material - Is first of all a 
teohnioal one. However it is necessary to realize that it is not enough to 
inoriminate and to proseoute by sanotions; it is of equal importance to provide 
a means guaranteeing that the perpetrators of 'var orimes sure arrested and brought 
to trial. 

This is not a new problem. It already appeared after the last war. Then, 
it was obvious that the provisions of positive international law oould not 
guarantee the arrest and trial of war oriminals. 

The aim of my report is to discuss the problem as it presents itself to us 
today and to consider what steps may be necessary in order to avoid the danger 
of legal provisions being an obstacle to justioe. 

2. It is not the purpo^ of my report tc deal with the problem of extradition 

in its full extent. I shall first of all deal with the problem of delivery of 
war oriminals as a part of the conditions which will be imposed on the defeated 
powers in consequence of the unoonditional surrender (Chapter IV) and with the 
problem of extradition from neutral and Allied States (Chapter V), To this I 
have added a brief (as far as is required by the soope of my report) survey 
oonoerning extradition in peaoe-tima (Chapter II and III). The report is 
oonoluded by oonolusions (Chapter VI). 
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Extradition in Poaco-timo 


Extradition is tho delivery of an accused or a oonvictod individual to the Stato 

on whoso territory ho is allogod to havo committed or to havo boon Qonvicted of a 

orimo, by tho Stato on whoso torxltory tho alleged criminal happons to bo at tho time* 

According to tho prevalent opinion of international lawyors tho delivery of criminals 

is not a duty basod on international law. In tho beginning its only basis was one 

of good will and of international friendship (oomitas gentium) of tho extraditing 

Stato to the roquosting Stato. From tho boginning of tho last century spooial 

treaties of extradition woro ooncludod between all the mombors of the Family of Nations 

stipulating tho duty of mutual dollvory of criminals for certain offoncos and after 

the fulfilment of certain formalities. Treaty obligation bocamo tho basis of 

extradition which was granted only if askod for and it was at tho discretion of tho 

requested State to dotormine whether a case for oxtradition had arisen according to 

the terms of tho troaty. A largo number of similar troatios have boon ooncludod. 

In addition to oxtradition troatios a number of States (f.i. Great Britain, Franoo, 

Sweden, Germany, oto.) havo passed spocial extradition laws, constituting a framework 

for 

for international extradition treaties or serving as basis /Extradition in dofault of 
a troaty. 

On the whole it can be said that tho international extradition law, which found 
its expression in treatios and domestic legislation, is governed by tho following 
principle si 

(1) Extradition treaties arc constructed on tho basis of absolute recognition of tho 
sovereignty of States. They do not form a limitation of it but tho execution of a 
right belonging solely to tho roquostod Stato. This is most apparont in tho rule 
that it is up to the requostod Stato to dotormine whether according to the troaty 

a case for extradition has arison and that nationals of the requested States are not 
extradited (with tho exception of tho Anglo-Saxon and Amerioan praotico). 

(2) Aa a rule individuals who osoapod abroad in ordor to find there an asylum 
against persecution in their own States (the right of asylum) are never oxtraditod. 


See Opponhoim, Vol.I, p. 554, par. 327. 
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This is oonneoted with the universally accepted prinoiple of international law - 
embodied praotioally in all extradition treaties and laws - of non-extradition for 
offenoes of a political nature* It may be true that this prinoiple has undergone 
ft oertain development which has led to its restriction and limitation; still* it 
is oanaidered to be the main prinoiple of modern extradition law. 

(3) A further condition is - almost in all treaties - the olaim of double oriminality 

(the so-oalled double oriminality rule)* i.e. that the offenoe for whioh extradition j 

is asked is punishable according to the law of both oountries. 

(4) Then oertain minimum conditions concerning the extradition procedure muBt be 
respeoted. There is first of all the prinoiple of judioial oontrol over the 
extradition procedure thus giving the possibility of examining the admissibility of 
the extradition. In Anglo-Saxon oountries judicial oontrol is oonsidered to be one 

of the prinoipal guarantees of individual freedom. Futhermore there is the condition j 

that the person whose extradition is requested should not be tried for any offenoe I 

than that for whioh the extradition was granted. j 

Though a number of extradition treaties and laws oontained from the legal point 

I 

of view perfeot material and formal provisions and though the praotioc between 

oertain States proved suooessful* it must be admitted that international collaboration , 

in this important sphere was still very imperfect. Its main defect consisted in the 
oomplete diversity of the individual extradition treaties whioh differed in provisions 

i 

of a fundamental nature as well as in the extradition praotioe. From the point of ! 

view of the requesting State the system of judioial oontrol was very unsatisfactory ' 

as it oaused considerable dolay and as the question of evidenoo (different conceptions 
of "prima facie evidence 11 ) oreatod great difficulties.* The same applied to tho 

question of olassifioa-Mon of the individual offenoes from the point of view of 1 

I 

different legal systems of the two States. ; 

The groatost defect* however* was considered to consist in a different conception 
of the 8o-oallod political offence. In many oases individuals who oommlttod common 
orimos were protected as political offenders* So far, a oommon oriterion for , 

determining what is and what is not a political offenoe has not been found. 

* See tho oaso of Samuel Incull whose apprehension and arrost has been askod for by j 

tho U.S.A. Tho Grook Court of Appoal did not oxamlno tho requisition from tho < 

point of viow of tho "prima faoie ovidonoe" in tho sonso of the Anglo-Saxon law* 
but from tho point of viow of material guilt and reloasod Samuel Insull. < . 

1 

I 

1 

! 

4 

< 

1 

l 

_ 
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III 

Extradition of War Criminals after this War. 


As was explained above the provisions of international law show serious defeots 
and there ie a danger that many war criminals night escape abroad, thus evading just 
punishment. It may be doubted whether it will be at all possible to make use of 
| these provisions for the solution of the problem of the criminals of the present war# 
It is obvious that the institution of extradition in peace-time cannot suit the 
emergency oases that will arise after ti.ls wa**« In my opinion it oannot be expeoted 
that a meohanism whioh in many respeots proved unsatisfactory in peaoe-tine should 
prove satisfactory in such extraordinary conditions as will prevail immediately after 
the cessation of hostilities when the extradition of thousands of people will be 

\ requested. Considered from the point of view of our present efforts and with regard 

r ! 

j to the experiences of the last war* the principles of international law relating to 
extradition (namely the principle of non-extradition of political offenders and the 

! 

oomplexity of the extradition prooedure) undoubtedly would beoome rather a protection 
; for war criminals them em objective means for their arrest. Yfhen speaking of 

^ extradition I have in mind the delivery of those war oriminals who, after the 

{ 

cessation of hostilities, took refuge on the territory of neutral or oven Allied 

i 

States whioh might be less interested. However, if we are to deal with the problem 
of the apprehension and arrest of all war oriminals in its full extent, we must, I 

i 

believe, deal also with the problem of the delivery of those offenders who at the 
time of the end of the war will remain on the territory of the defeated States. I 
am fully aware of the faot that this is not extradition in the tech nioal sense** 


v 





* After the last war - though the vast majority of civilized nations desired the 
punishment of the Kaiser as the author of the war and as the perpetrator of war crimes - 
the German Emperor esoapod punishment by esoaping to Holland. It may be true that 
the extradition of tho Kaiser has not been askod for ordinary orimos, suoh as murder 
eto... - this was quito possible - but for "a supreme offenoo against the sanotity 
of treatios and tho morality of nations" (Art«227 of the Troaty of Versailles^, i.o. 
for on offence whioh was not oovored by any oxtradition troaty and whioh was unknown 
to tho Dutoh Penal Law. Undoubtedly this made it easier for tho Dutch Government 
to refuse the oxtradition "on such vague grounds", pointing out that otherwise 
extradition would constitute a broach of Dutoh Law. Very often it has been affirmed 
that the situation would have boon dlfforont if tho oxtradition would have been asked 
for ordinary crimes which are known to the Dutch Penal Law and tho Dutoh oxtradition 
treaties. Taking into account the Dutoh extradition law and oxtradition troatios it 
must bo assumed that ovon then tho issuo would have boon very controversial. 

** It will bo a condition imposod unilaterally on tho defeatod State - tho aoooptanoe 
of which will bo tho condition of tho oossation of hostilities. 
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and that this question is olosely oonneotad with the terms of the unconditional 
surrender. From the political point of view both problems are olosely linked and a 
successful exeoution of retribution as oonsequenoe of the unconditional surrender 
undoubtedly will facilitate the collaboration of neutral States in the delivery of 
those war criminals who manage to escape on neutral territory. 

The application of the international law of extradition being impracticable, it 
is neoessary to provide other means whioh would reduoe to a minimus the danger that 
the oriminals of this war should escape just punishment. To recommend a permanent 
ohange in the existing rules of international extradition would, in my opinion, be 
quite unpraotioal. Such a ohange would mean a step backwards both from the politioal 
and legal point. of view) moreover, it would be incompatible with the ideals for the 
preservation of which we are fighting today. On the other hand, it oannot be admitted 
that perpetrators of most heinous crimes should escape penalty through the application 
of enlightened and liberal principles - principles for whioh they had nothing but 
contempt and whioh they have rejected in their own countries. 

As in many othor legal spheres, here too the lack of positive provisions or their 
application to faots whioh oould not be foreseon at the timo of their promulgation, 
would serve the purposes of the enemies of the international legal order. I believe, 
therefore, that it will be neoessary to find a new solution which would correspond to 
the exceptional oharaotor of the situation. The present extradition treaties end 
laws should remain valid as woll as the principles governing the international 
extradition law and polioyj only for the extradition of oriminals of this war there 
should bo aooepted spooial provisions tho validity of whioh should be limited. 

IV 

The Problem of tho Extradition of War Criminals in tho Terns of 
tho Unconditional Surrender. 

As oxplained above tho problom of extradition is olosoly connected with tho 
question of the delivery of war criminals by tho defeated Statos. I boliove therefore 
that it is appropriate to doal also with this question - so that the problom of the 
delivery of war oriminals (either in oonsequenoo of the unconditional surrondor or as 


\ 
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oxtradition in tho tochnicai sense) is olarified. 

As General de BAER explained in his paper on the meaning of "Unconditional 
Surrender", this does not imply that the victor should be unable to lay down certain 
conditions. The necessity of the imposition of suoh conditions is explained that 
otherwise unconditional surrender - interpreted as oapitulation - would make it 
impossible to impose on the defeated power anything but the general principles of 
international law. Thus, the victorious powers would be in a less favourable 
position, being unable - without flagrant breach of international law - to take 
the necessary steps for the nroservation of peace* 

I agree with this interpretation of "Unconditional Surrender". However, I 
think that the resolution proposed by General de BAER must be considered only as a 
frame for the detailed solution of particular questions. It will be neoessary to 
complete the general principles by provisions dealing at length with problems suoh 
as the evacuation of invaded territories, the surrender of all arms, collaboration 
of German authorities during the occupation etc... In order to guarantee the 
execution of retribution it will be neoessary to inolude also detailed provisions 
relating to the delivery of war criminals. 

Conditions imposed on the defeated powers In oonsequenoe of the unconditional 
surrender should inolude as far as the delivery of war criminals is concerned, the 
following terms*! 

1. The German Government recognizee the right of the Governments of the United 
Hations to bring to trial bcforo an Intornati onal Criminal Court (if suoh a court 
Is oroated), regular, military and special tribunals of the individual United Nations 
persons who in tho period between October 1st, 1938 and the day of the aooeptanoo of 
tho unconditional surrender have committed war orimos. 

The term war orime implios not only war orimes but also offonoes against an 
Allied State, against the life, freedom, health and the property of its inhabitants 
which - according to the oriminal law of tho Stato concerned - are punishable by 
death or by a penalty of 5 yoars or more provided that they wore oommittod in 
oonneotion with tho preparation of war, with its conduct or with the occupation or 
domination of an Allied territory. This complement appears to bo neoessary as tho 

* Tho same conditions should apply to tho Italian Government, etc.... 



I 


- 7 - 


tern "crime de guerre" - though it has no definite contents - exoludes a number of 
Offences which even if we aooept a very extensive interpretation do not fall under 
this term. Yet there are many other offenoes whioh by their nature, aim and exeoution 
are analogous to war orimes in the teohnioal sense and are at least as reprehensible 
and deserve therefore to be dealt with in the same way. 

Persons indicated by the individual Governments in lists of war criminals «• 
whioh will be submitted to the "Commission Militaire d'Armistioe" within 3 years after 
the oessation of hostilities at the latest - shall be delivered unconditionally to 
the individual United Nations. 

2, The German Government will provide all documentary evidenoe the submission of 
whioh will be neoessary for the oomplete oo©iizanoe of facts, the finding out of the 
guilty and of the responsible. The German Government will put at the disposal of 
the tribunals of the United Nations witnesses whose examination will be neoessary for 
the oomplete oognizanoe of faots. 

3* The provisions mentioned under 1. will affeot the perpetrator without regard to 
where the punishable aot was committed and without regard to the perpetrator's 
nationality. 

4* The German Government has the duty to deliver the perpetrator without regard to 
any prosecution or procedure before the domestio (German) courts and without regard 
to the punishability of the offenoe aooording to German law. 

6* The German authorities have no right to oxamine whether the aot is punishable 
aooording to the law of the requesting State or whether the suspicion of the 
inoriminating aot is justified- 

6. The German Government and all State, autonomous, Roioh, military and oivil 
authorities have the duty to extradite all individuals who - being aooused of offences 
mentioned under 1. - would bo indicated eithor by namo, rank and funotlon or by their 
profession. 

7* All German authorities and organs mentioned under 6. have the duty immediately 
and without the right of examination to comply with all requests of the competent 
organs of the United Nations relating to the apprehension, arrost and delivery of 


individuals mentioned undor 5. 
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8» Not only the Germar. Government, but also the officials who are competent "ration* 
looi ot matoriae" are responsible for \*.ho execution of the obligation mentioned under 
7. 

9* In order to socuro the application of the penal responsibility of the Individual 
officials mentioned under 8, the Gorman Government has the duty of providing for the 
Governments of the United Nations lists of military and civil officials who in various 
districts were entrusted with the execution of tho above provisions* If in the 
opinion of any of tho United Nations any of tho officials indicated appoar to bo 
unaooeptable, ic is the dvty of tho German Government tc nominate another offioial 
without delay. Tho Germs n Government hac the duty of informing the Governments of 
the United Nations of changes in the personal composition of the organs and 
authorities entrusted with the execution of tho abovo previsions. Tho ponal 
responsibility of tho official remains as long as tho Alliod Government oonoorned 
does not take notioo of tho nomination of tho suocosscr. 

10. The Governments cf tho United Nations concerned havo tho right to sond their 
representatives to all Reich, provincial and autonomous, civil and military organs 
of seourity, in order to control tho extradition procedure.,- the provision of legal 
dooumonts and other evidonoe and tho securing of witnessos- Tho German authorities 
are bound by the provisions and ordors of the representatives of tho Governments of 
tho United Nations. 

11* Whoever intentionally aids and abots a porson whose oxtradition has boon asked 
for in aooordanoo with tho provisions of ortiolo .1* in ovading apprehension, arrest 
or delivery, whoovor ioscroys cr conceals d coumentnry ovidonce mentioned in article 2*, 
whoever mokes itnpco bio the .-xruni nation of witnesses, commits a orimo. 

12* An official., in cv Jnr a ooison m&ntionod in articlo 9. oommits a orime also 
if by nogligenco ho moke-* possible tho oscapo of an individual, who is boing proseouted 
in aooordanoo with articlo 1. 

13* Any inoibwrv«- ! - -'gainst the r-. v. t*. „ -i-hmont of war oriminals 

and thoir delivery i3 for v4 '»'»~n Whoovor publioly, in press or thrc , ''* v hroadoast 
inoites against thoso provisions commits a crime. 


I 


r 


- 9 - 

14. Persona responsible for the organisation of publio performances, broadoasting, 
the publication of periodicals or non-periodioal publications commit a orime if 
through thoir negligenoe they allow in an assembly which they organize, in a periodical 
whioh they edit or publish or in broadcasts whioh they organize, inoitement against 
the provisions relating to the punishment and extradition of war criminals. 

16. The punishment of war criminals in accordance with the artioles 9-14 belongs 
to the oompetenoe of the Stale whioh has asked for the extradition. Provisions 
relating to the extradition of war criminals apply also to this oategory of offenders. 

16. The German Government has the duty to promulgate according to German law all 
provisions and orders whioh will appear necessary for the exeoution of the above 
obligations - so that they become part of the Gorman legal systom. 

The disadvantage of my proposals oonsists in the fact that they take for granted 
that the United Nations will oomo to agreement on the definition of the "war crime". 

The provision of a list of war orimes (whioh will have to bo interpreted extensively) 
will oreate great diffioultios. Yet, I believe that a general agreement on this 
most important quostion is nooeesary. We oannot interpret "war orimes" in tho 
restricted sense of the positivo international lav/. Suoh interpretation would mean 
that the majority of orimos tho punishment of which is demanded by the oivilized 
nations would not belong to tho oategory of war orimes at all. 

If there is to bo a special solution of tho problem of the delivery of war 
oriminals at all, it can be attained only* by a strict limitation of oases whioh roquiro 
speoial procedure (war orimos) and those whioh, being of a regular oharaoter, oan be 
solved by tho application of the oxi sting law. 

Obviously, also in tho case of tho punishmont of war criminals negotiations with 
the defoatod States oannot bo conduotod separately by tho individual States, but 
through tho intermediary of tho "Commission BJilitairo d'Armistioo". This Commission 
will undoubtedly aot only on tho basis of dispositions and instructions given by 
other organs of tho Unitod Nations. As far as the punishmont of war criminals is 
oonoorned tho "Fact Finding Commission" in London oould perform this funotion. In 
my opinion also this Commission - vdth tho exception of oasos coming under tho 
jurisdiction of an International Criminal Court - should havo a purely toohnioal funotion. 
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/ 

Extradition as an Institution of International Law 

Far greater difficulties will arise in such oases where war criminals will esoape 
into the territory of neutral States or of an Allied State against whose nationals 
they have not committed any offences. It might seem that this problem relating only 
to that smaller part of \mr criminals who will succeed in escaping abroad, is less 
important, particularly if the punishment of those apprehended on the territory of 
their own States will be guaranteed. Yet, the experience of the last war proves 
that also today there will be grave danger lest the principal representatives of the 
totalitarian regimes esoape to neutral States. 

In most oases there will appear a number of obstacles whioh night seriously 
endanger, if not make impossible, the delivery of war criminals. Here, we must talk 
of extradition in the technical sense of international law. According to the existing 
legal arrangement this kind of delivery of offenders should be governed by the existing 
extradition laws and treaties as well as by international custom relating to the extra** 
dltion of criminal 8, 

It has been pointed out (Chapter III) that there is danger lest tho application 
of these provisions - through their liberal and enlightened character - should not 
make it possible for the most ignominious criminals to esoape just punishment. 

Obstaoles of a judicial character preventing the extradition of tho Hoad of State 
who escaped to a neutral country have not been removed yet. The same situation as 
in 1918 would arise if for instance Hitlor esoaped to one of these lands. Aocording 
to the existing extradition treaties tho Government of tho neutral country would bo 
justified in refusing his extradition. Tho same applies to othor war oriminals* 

If, before the end of tho war, there will be no chango or modification of tho existing 
extradition law it is very doubtful whether tho principal war criminals will bo at all 
punished and thoro is no hopo whatsoovor that their oxtradition might bo offooted 
through logal moans. For, in spite of all international agroomonts (in particular 
tho Pact of Paris), "waging of war" oan hardly bo oonsidorod as a crime in tho 
teohnioal sonso, i.o, from tho point of view of ponal law and the existing oxtradition 
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treaties. It may be true that the majority of war oriminals can be acoused of oonorete 
offenoes punishable according to the Criminal Codes of all oivilised States, but the 
laoompleteness and vagueness (the possibility of different interpretations) oould serve 
for the neutrals as an opportunity of evading the extradition, even without any 
violation of treaties. We oannot believe - even if we are very optimistic - that the 
neutral States will have the same sense of urgenoy of the punishment of war oriminals 
as those States who participated in war. A part of the public of neutral States will 
consider war crimes - partly because of a sense of false objeotivity, partly for direot 
sympathy with the nationals of the defeated States - more mildly than the participants 
in war. 

It is neoessary to admit that the same applies to a certain extent also to all 
Allied States. We must not forget that very soon after the last war differenoes of 
opinion have arisen between various Allied States, in oertain oases even grave oonfliots 
(as f.i. between Italy and Jugoslavia). This time, I believe, there will be greater 
determination to aohieve and preserve collaboration, yet it will be impossible to 
prevent the various States and Governments from having different opinions as far as 
the solution of oertain international questions is concerned, such as for instanoe the 
question of their relation to Germany. This will undoubtedly influence their attitude 
in regard to the problem of war oriminals. Thus, it might easily happen - particularly 
In those oases where the requested offenders might be nationals of one of the less 
important States of the Axis (for ex. Hungary, Finland or Bulgaria) - that even an 
Allied State, making uso of the very elastio provisions of the extradition law or 
Irouty, would deoline their extradition. 

If we are to avoid - at loast to a certain degroe - these difficulties, it is 
neoessary for the Governments of the United Nations to agree alroady now on a united 
extradition polioy. 

1. As far as the neutral States are oonoornod it is of tho utmost importance 
that the United Nations should by a public appoal or through diplomatic ohannels warn 
the neutral countries against granting asylum to tho nationals of tho Statos of tho 
Axis who before or after tho ond of tho war should try to find refuge on their 
territories. 
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2# Even if thoro will be a oollootive warning of the neutral States, many 
offenders will manage to osoapo to neutral oountries or to remote and loss interested 
Allied States. 

For these oases it is nooessary to find a new and rather oxoeptional solution 
whioh, if it is to bo efficient, must be agreed upon boforo the end of the war. It 
must bo accepted first by the Uni tod Nations and then submitted to the neutrals. At 
tho same time we must boar in mind that oven thon it will bo diffioult, if not altogether 
impossible, to induce tho neutral States to give up the application of tho oxisting 
extradition treaties, 

(a) The neutral States will bo probably moro inolinod to renounoo the application 
of their oxtradltion troaties in the oaso of those criminal s who will be asked for by 
tho International Criminal Court. If an International Criminal Court will be oroatod 
(as it appears from tho results of the present negotiations), thon the convention whioh 
will oonstituto its basis shall have to oontain certain provisions concerning the 
extradition of war criminals (the Convention for tho Suppression of Terrorism aooepted 
through the initiative of the L.N. in 1937 had similar provisions). The signatories 
of this treaty will bo bound by its terms relating to tho extradition and will deliver 
war criminals without regard to the oxisting oxtradltion troaties. It should be 
expected that also neutral Statos would aooodo to this Convention, particularly if 

tho International Criminal Court should be entrusted with tho prosecution of all 
offenoes against International Publio Ordor. But evon if the noutrals would not aocodo 
to this Convention they would most probably comply with the requost for the extradition 
of a war criminal if it oomo from tho International Criminal Court. 

(b) As far as thoso war criminals are oonoorned whoso prosecution will bo in the 
oompotonoo of tho individual Statos, it will bo nooossary that the Allied States 
oonoludo a speoial oxtradltion treaty whioh would stipulate unified provisions for the 
extradition of war criminals. 

It will bo neoossary to make it possible also for neutral Statos to aooodo to this 
Convention. I boliovo that this oan bo achieved only whon the special extradition 
convention will bo oonnootod with the convention for tho oroation of an International 
Criminal Court. 
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The extradition from neutral and Allied States should be governed by the following 
prinelploai 

(1) The provisions relating to the extradition of war criminals will not mean a 

change of the existing international law of extradition which will remain 
valid as far as other oriraes are oonoerned. For this reason - with the 
exception of war orimes for which the penalty is death - their validity 
should be limited to the period of three years* As far as war orimes for 
which the death ponalty is imposed are oonoerned, a longer time-limit should 
be rooommendod. 

(ID The extradition will apply to all war crimes* The definition of war orimes 

is the same as in Chapter IV under 1* The extradition oan be granted only 
under the oondition that aooording to tho laws of the requesting States 
valid at the timo of the requisition, tho aot for whioh the oxtradition is 
asked is punishable by death or by tho penalty of deprivation of liberty for 
two years or more. 

(Ill) War orimes oan novor bo considered as crimes of a political nature ("political 
offonoos"). 

The requested State oannot refuse tho oxtradition on those grounds# 

(iv) Tho same applios to military offencos* The requested Stato oannot refuse 
tho oxtradition of the offondor booauso ho is sought for an offenoo whioh 
Is of a military character. 

(v) Tho roquestod Stato shall not doolino to extradite a porson claimed only 
booauso suoh porson is a national of tho requosted State. 

<Ti) Whon a roquestod Stato roooivos several requisitions for tho oxtradition of 
tho same porson for tho same or difforent offonoos it will prooood in tho 
following mannori 

(a) if it roooivos tho requisition of ono or moro Statos and that of tho Inter- 
national Criminal Court, the requisition of tho International Criminal Court 
will ha vo priorityj 

<b) if it roooivos roqui3itions from two or moro States, tho roquostod Stato, 
having tokon tho nooossary steps, reports tho oaso to tho International 
Criminal Court. 
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(vii) In order to respect the rule "non bis in idem" the requested State may 
deolino to oxtradito a war oriminal olaimed if he had been proseouted or 
oonviotod for the some orimo for which the extradition is askod and aoquitted 
or oonvioted* 

(▼111) Tho postponement of the extradition is possible only when the war oriminal 
has been oonvioted and has to servo his penalty for another orime than the 
one for which he is to be extradited* This applies only under the 
oondition that this penalty is higher than tho minimum penalty which oan bo 
imposed for tho crime for which tho extradition was asked. 

(lx) Tho requested State before it grants the extradition oan - if there are 

doubts whether tho requisition oonoorns a war orime - ask for the deoislon 
of a special senato of the International Criminal Court* The requested 
State is bound by this decision. 

The Principles of the Extradition Procedure 

(x) The extradition procedure should be as slmplo aB possible. Tho extradition 
will be effeoted dirootly between the oompotent organs of the requesting and 
tho requested States* Tho extradition should be in the competence of a 
special organ which would deal with all questions relating to the delivery 
of war criminals. 

(xi) In tho requisition there should be the description of the person (for the 
purpose of its identification); a declaration that a warrant of arrest or 
other dooument of equivalent importance has boon issued; a statement of 
tho war crimes for which it is intended to prosecute tho person claimed, 
together with tho punishment whioh may bo imposed for such aots by tho law 
of tho requesting State* 

(xii) After roooiving the requisition tho requostod Stato will undertake all what 
is nocessary for the spoody approhonsion of tho war criminal and for tho 
dolivory of his proporty. 

(xiii) Aftor roooiving tho requisition and aftor tho approhonsion of tho war 
oriminal tho requostod Stato in a special procedure dooidos about tho 



extradition. 
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In this procedure questions concerning the identity of the offender* the 
question whether the same person has not been punished for the same orime* 
for whioh he should be extradited and whether the orime concerned belongs 
to the category of war orimes are dealt with. 

(xiv) If during the procedure it is deoided that the requisition is justified and 
that the extradition should be granted* it will take place immediately. 

At the same time the property of the war criminal is delivered to the 
requesting State. 

(xv) The requested State cannot refuse the extradition of a war orlminal on the 
grounds that he is to be tried by a speoial court oreated far the proseoution 
and punishment of war criminals. 

VI 

Conclusions 




1. Among the conditions imposed upon the defeated powers in oonsequenoe of the 
unconditional surrender there should be detailed provisions relating to the 
delivery of war criminals and guaranteeing to the full extent their trial 
before ordinary or extraordinary tribunals of the United Nations or before 
the International Criminal Court. 

2* Aooording to these conditions the German Government should undertake all 
legal steps for the execution of the provisions relating to the punishment 
and delivery of war criminals! 

8. The Govornmonts of tho neutral States should be warned either by a public 
appeal of tho responsible representatives of the United Nations or through 
diplomatic channels against granting asylum to tho nationals of the defeated 
nations who havo eomnittod war orimosi 
4. Already before the ond of tho war the United Nations should aooept a 
convention relating to an International Criminal Court) 

6. This document ihould bo prosontod to tho neutral States in order to seoure 
their accession) 
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6. Already boforo tho ond of the war tho United Nations should aooept a 

convention regulating tho oxtradition of war oriminals which will take refuge 
in thoir territory or neutral territory! 

7* This convention should apply only to war orimos, and it jhould be presented 
to the Governments of tho neutrals Statos in view of soouring their aooesaioni 
8* This convention should be oonnootod with the oonvontion relating to tho 
International Criminal Court* 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Memorandum on tho establishment of an International Tribunal 

(by Dr M. de BAER) 

BELGIUM. 


V« r o all agree that vrar crimos should bo punished by National Courts whenovor a 
i Uni tod Nations’ Court has jurisdiction to try tho criminal. But thcro sooms to bo 

instances v/hcro tho importance of tho case demands tho prostigo of an International 

<4 

Court rather than a trial by a National Court (o.g. Mussolini, Hitlor, etc...). 

1 Thoro aro also instances where tho oircumstanco that tho accused has committed crimos 

l' 

in sovoral countrios makos a trial by an International Court or by an inter-Allicd j 

‘ Court profo.rablo to a trial by a purely National Court. Finally thoro aro cases where 

no Allied Court will have jurisdiction (namoly for crimos oommittod within Axis 

\ torritory), for somo countries havo not yot extended tho jurisdiction of their National 

’■i Courts to crimos committed abroad by foroignors. 

National Courts will also find somo difficulty in laying hands upon tho e?.; mi mis. sj 

Tho Chairman's roport is based on tho assumption that tho United Nations can lay hands 

upon tho criminals and bring thorn for trial bofore thoir Courts. But this will not s 

bo an easy mattor for if during tho occupation of Go many, Gorman law is to bo 

rospocted in conformity with tho proscriptions of tho Haguo Conventions and tho British 

j Manual of Military Law (soction 364), tho German Courts vdll bo justified in refusing 
! 

j t v o extradition of thoir awn nationals. 

I 

But let us ovon suoposo that legislation has boon passod extending tho jurisdiction 
of National Courts to crimes committed abroad by foroignors, lot us supposo that tho 
Allied Court can lay hands on tho accusod, tho question arisos how this Alliod Court 
will obtain tho nocossary ovidenco, tho presenoo of Gorman witnesses, otc... and in 
this respect it sooms that intcr-Alliod Courts functioning within Axis countries would 
net oxporionco tho samo difficulties. 

I am in complete agreement with tho Chairman when he writos that the vast majority 


of crimos cormitted by enemy nationals within United Nations territory aro within the 
jurisdiction of Courts of tho United Nations, but I do not very well understand tho 
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7 lines on pago 4 of tho report beginning with tho words "Undoubtedly, many atrocious 
acts" and finishing vrith the words "rocognisod by national laws". 

In this respect I would liko to point out that acts committed within onomy 
torritory will not como within tho scopo of jurisdiction of most of tho United Nations’ 
Courts unloss tho legislation of oach one of them is oxtondod to give to hone Courts 
jurisdiction to try crimes committod abroad by foroignors. This will certainly bo 
tho oaso in rospoct of crimes committed against nationals of tho United Nations who, 
have boon deportod into Germany for forood labour. 

As to acts committod by raombors of onomy armod for cos in connection with tho 
oonduot of hostilities, I agroo with tho Chairman that tho commondors of Uni tod Nations 
Forces may punish them as offonocs against tho laws of war wherovor they may be 
committed. I do not boliovo howovor that suoh action of a military commander, 
administering martial law, would bo justifiable whonovor tho orimes had boon committod. 

In oothor words I very much doubt whether tho oommander of, lot us say, a French 
army marching into Germany in 1943 or 1944 would be justified in punishing tho 
commandor of a Gorman internment camp who had, in 1940 or 1941, tortured French 
prisoners of war in Germany. Ihe jurisdiction in Military Courts in this rospoot is 
justified by tho necessity to protoct tho rights and safoty of tho troops t martial 
law may only bo administered in tho oaso where tho actual safoty of tho Foroos would 
bo jeopardized by tho lack of immodiato trial and punishment. Tho samo applies to 
inhabitants of Axis countries who havo committod orimos against Alliod Nationals » 
thus in 1919 an Alliod Court in Rhino land was justified in assuming jurisdiction to 
try any inhabitant who had attacked, harmed, injurod or robbod an Alliod soldior there, 
but had no jurisdiction, in rospoct of those samo inhabitants, for crimes or violations 
of tho law of war which they might provi ously havo committod against tho population of 
occupied Belgium, at tho time whon thoy woro in that country. This was oxprdssly 
stated in art.6 of tho Armistice Torras of 11 Novenbor, 1918. Thoroforo, if an 
inhabitant had boon accused of such a orimo, ho should havo boon sont to tho Leipzig 
Court, by virtuo of tho agroomonts of May-July 192o, to bo triod thoro. 

I rospoct fully submit that it is not for tho soke of a somewhat tho or otic'! 


univorsality that I am in favour of an International Criminal Court, but mainly to 


‘I 

■i 


ensure the punishment of crimes for vdiioh, in the aotual state of legislation, no other 
court than an Axis court has jurisdiction. 

As to the law which the International Court should apply, in order to oonform with 
the maxim "nullum orimen sine lege" and thus avoid retrospective application of a new 
oriminal code, it would suffice to provide that no act may be tried as an offence unless 
it is specified as a oriminal offence either in the national law of the aooused, or in 
the law of his residence at the time of the commission of the orime, or in the law of 
the place where the orime was committed. 


29 July, 1943* 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Memorandum on the establishment of an International Tribunal. 


(Dr J.M. de Moor) 
(HOLLAND) 


In respect to Sir Arnold MoNair’s exposd of this question I should like to make 
the following remarks: 

I. Opinions on this point have gradually ohanged. In the first two years of this 
war a large group, perhaps even a majority of those interested in this subject, took 
the view that the judging of war- crimes in its entirety should take plaoe through the 
medium of an International Criminal Court* Another group, urged mainly by praotioal 
considerations, wanted to leave the trial for the greater part to the National Courts. 

They argued, in my opinion rightly, that the national courts are already 
competent to deal with a largo number of war erimes committed in their territory (as 
did Sir Arnold McNair), that they are adequately equipped for the purpose, and that 
they are moreover more likely to satisfy the national sense of justioe rapidly and 
completely than any other. 

No doubt, every allied nation should have to give the strongest possible guarantee 
of its absolute impartiality, but this oould be arranged rather simply* For instanoe 
the fullest publicity of trial and the highest standard of the integrity and ability 
cf the national judges should bo insisted upon* 

On the other hand to deal with all war crimes which amount to thousands and tons 
of r’ ic us and a would far exceed, the oopaoi-ty of any International Court. Even in tho 
most favourable ciroumstancos , with a large number of judges sitting at the same time 
and in several countries, trials would drag on for years. And yet speed is of tho 
first Importance. 

Moroovor, there is tho very real difficulty of oo-ordinating tho different legal 
oodes - and more particularly tho Anglo-Saxon and the Continental - for tho jurisdiction 
of the International Court. 

I think those arguments woro so strong, that now a very groat group of exports 


is convinced, that all War-Crimes whioh can be tried by Municipal Courts of the United 


- 5 - 


r 

i 

i 

i 

t 

i 

1 


r 

► 


i 


* 


4 


i 

i 


i 



i 

i 

i 

! 

I 


Nations, should be judged by s u oh Courts, In oonfomity with their laws , and that it 
should be left to the national regulations whether the National Courts should be 
nilitary, civil or mixed, so that a repetition of the mistake, made in this respect 
in 1919, should be obviated* 

II* In connection with the above mentioned, it should be pointed out, that several 
of the Governments of the United Nations are already oooupied in meeting a serious 
objection oonneoted with the judging of war-orimes by national courts, and that is 
that in many countries these Governments were not empowered to judge crimes committed 
outside their own territories, for instance in German concentration csmps. 

International Law does not forbid suoh an extension of the oompetenoy of national 
courts of justioe, even with "retrogressive effeot"; neither do some national 
legislatures,! know of. 

III. There is something more that makes the judgment of the great majority of the 
war-oriminals by national courts more aoooptable and advisable. I mean the so-called 
"Factfinding Commission", as proposed by Lord Simon in the House of Lords on the 
28th September, 1942, and on the 7th September, 1942 by President Roosevelt and 
Mr Churohill. 

They deolared that it was intended to set up with the least possible delay a 
"United Nations Commission for the Investigation of War-Crimes '* , whose task it would 
be to oolleot evidence of war crimes already during the war, and to take steps to 
produce the criminals for trial . 

If it is the intention to take the last words in a broad sense, then there are 
indeed great possibilities hero in. 

For then this Commission would not only have to consider which particular oases 
shall be heard, and whether there is already sufficient evidenoo, or if suoh evidence 
requires amplifying; but, among other things, it would also have to decide in how far 
an eventual appeal to the Plea of Superior Order would moke the trial by a National 
Court advisable* This latter would have the advantage that a certain unity would 
have beon achieved in respect of such a mattor of principle, even without any alteration 
having been made in this connection to the national legislations. In addition, so 
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long as an International Court does not exist, it would be obvious that this commission 
would have to decide - in the event of concurrent competence - whioh one of the United 
Nations would be designated for the trial. 

With respect to those cas% which have already been sufficiently investigated 
be fore the Armistice, the Commission could hand a List containing the names of the 
suspects to the Allied Governments in order to ensure their being handed over 
immediately , actual hostilities had come to an end. With regard to oharges whioh 
might oome in and would have to be investigated later, the Commission would obviously 
have to possess the authority independently to traoe the suspeots in the occupied and 
ex-enemy territories, there to collect the requisite evidence, hear witnesses and 
prepare the cases for judgment by the National Courts, and if necessary also to 
demand the extradition of the suspects, in order to hand them over to suoh Courts. 

The Allied Council for Control of Germany proposed in the Memorandum of the 
Post-War Policy Group of Conservative M.P.'s and Peers might be linked up with this. 

But the War Crimes Commission would have to retain it6 oomplete independence, and if y'* 

I 

possible would even have to have its own tracing and police services. A speoial 
arrangement with the "neutrals" would have to be set up. 

In this way the United Nations Commission for the Investigation of War Crimes 
would assume the position of a great INTERNATIONAL PUBLIC PROSECUTING OFFICE, (Un • 

grand parquet du Prooureur-G^ndral International). When that had been instituted, ^ 

the question of the punishment of War Criminals, would at any rato to a considerable 
extent, be solved, and in this manner, a compromise would bo found: "the proseoution 
of vrar-criminals being on an international basis and the judgment on a national". 

IV. Nevertheless even so, there will remain always oases whioh can better bo tried 

or 

before on international court. I moan those oases in whioh the vdiolo world,/in every 
oase, many united nations, are interested. Those are the oases of the heads of State 
and of the loaders of the Nazis and the Fasoists and of the German Army, who co<amitlQ 
or ordered the most terrible war crimes. 


The Court could have then, in my opinion, (as is proposed by Commission I of the 
London International Assembly) jurisdiction on tho following categories of war crime** 
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beforo on intornational court. I moan those oases in whioh the whole world, /in every 

case, many united nations, are interested. Those are the oases of the heads of State 

and of the leaders of the Nazis and the Fascists and of the German army, who oommltlfq^ 
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or ordered the most terrible war crimes. 

The Court could have then, in my opinion, (as is proposed by Commission I of the 
London International Assembly) jurisdiction on tho following categories of war orimesi 


I 


- 6 - 


long as an International Court does not exist, it would be obvious that this commission 
would have to decide - in the event of concurrent competence - which one of the United 
Nations would be designated for the trial. 

With respect to those cas® which have already been sufficiently investigated 
before the Armistice, the Commission could hand a List containing the names of the 
suspects to the Allied Governments in order to ensure their being handed over 
immediately , actual hostilities had come to an end. With regard to oharges which 
might come in and would have to be investigated later, the Commission would obviously 
have to possess the authority independently to traoe the suspects in the occupied and 
ex-enemy territories, there to collect the requisite evidence, hear witnesses and 
prepare the cases for judgment by the National Courts, and if necessary also to 
demand the extradition of the suspects, in order to hand them over to such Courts. 

The Allied Council for Control of Germany proposed in the liemorandum of the 
Post-War Polioy Group of Conservative M.P.’s and Peers might be linked up with this. j 
But the War Crimes Commission would have to retain its complete independence, and if y 
possible would even have to have its own tracing and police services. A speoial 
arrangement with the ’’neutrals" would have to be set up. 

In this way the United Nations Commission for the Investigation of War Crimes * 
would assume the position of a great INTERNATIONAL PUBLIC PROSECUTING OFFICE, (Un 
grand parquet dv Procureur-G&n^ral International). When that had been instituted, 
the question of the punishment of War Criminals, would at any rato to a considerable 
extent, be solved, and in this manner, a compromise would bo foundt "the prosecution 
of v/ar-criminals being on an international basis and the judgment on a national". 

IV. Nevertheless oven so, there will remain always oases which can better bo tried 

or 

beforo an international court. I moan those oases in whioh the vholo world, /in every 
case, many united nations, are interested. Those are the oases of the heads of State 

and of the loaders of the Nazis and the Fasoists and of the German army, who oommitljql^ 

* 

or ordered the most terrible war crimes. 
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(a) crimes in respect of whioh rio United Nations’ Court has jurisdiction 
(e.g. crimes committed in Germany against Jews and stateless persons 
and possibly against Allied nationals)! 

(b) crimes in respect of which a United Nations’ Court has jurisdiction but 
which the State concerned elects not to try in its own Courts (for reasons 
such as the fol lowing i 

where a trial in the country oonoerned might lead to disturbances, 
where a Municipal Court would find it diffioult to obtain evidence)! 

(o) crimes which have been committed or whioh have taken effect in several 
countries or against nationals of different countries! 

(d) crimes committed by Heads of States! 

Other questions would still have to be settled, such as language, composition of 
the Court, the procedure to be followed and the material law to be applied. These 

are all exceptionally difficult problems, which still require some work and study, 
even though we have some models, for instance in the project submitted by the 
International Law Association at Vienna in 1926, and in the Scheme for an International 
Court of Justice presented by the League of Nations in 1937, at the Conference regarding 
the Repression of Terrorist Deeds. 
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G.3. 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

Memorandum on the Establishment of an International Tribunal 

(by Monsieur Victor Bodson) 

(LUXEMBOURG) 

In this Memorandum I intend to deal with the broad lines only, and shall divide 
my Note into four parts : 

(1) THE CODE TO BE APPLIED 

(2) PROSECUTION 

(3) COURTS 

(4) SENTENCES 


(1) THE CODE TO BE APPLIED : "fhen a oomplaint has been lodged, a first examination 
shall decide whether the alleged fact is provided against by international conventions 
In oase of a negative result, I am in favour of applying the "Jus loci", i.e. the 
Criminal Law of the Allied country on whose territory the crime has been oommitted. 

If, on the other hand, the crime has been committed in Germany only, German j 

Criminal Law shall be applied. « 

! 

(2) PROSECUTION : It is important to lay down by what methods the criminals are 
to be sought out, tried, and punished. 

I suggest the establishment of an International Prosecution Offioe where all 
complaints would be lodged and which would first of all deoide whether the alleged 
facts are serious enough to justify prosecution. If this be the oase, the International 
Proseoution Office shall issuo a warrant for the immediate arrest of the party oharged, 
and proooed with the investigation. 

If two or more countries claim the same individual, the International Prosecution 
Offioe shall decide, according to the seriousness of the ohargo, to which country the 
defendant is to bo surrendered. 

Preference shall be given to the Allied country on whose territory the worst 
offence has been committed. The reoords of the other countries shall bo oo Hated, 
and the defendant shall bo tried by one and tho same court. If offences havo boon 


w 
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committed both in Germany and in an Allied country, the latter shall be given preference. 

(3) COURTS i For trials I re comend mixed tribunals depending from an International 
Court. 

Three judges shall deliver judgment. One ox 1 them, the President, shall be a 
national of the country whore the crime has been committed, the two others belonging 
to Allied nations. All three should understand both the language of the country and 
German. The proceedings shall take place in open court, in the presence of the 
defendant who shall bo allowed a Counsel. The judgment shall be delivered only after 
hearing' all parties, and the grounds for the verdict shall bo stated. Nevertheless 
the proceedings shall be purged of certain delays, and the criminal shall not be 
allowed to appeal to a higher Court. He shall, however, have the right to olaim that 
his case be re-heard by different judges through oassation. 




(4) SENTENCES : The sentence shall be exeoutod in the counti’y where it is 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Memorandum on the establishment of an International Tribunal 


(Professor S. Glacor) 
(POLAND) 


In ny opinion it would be advisable to adopt national jurisdiction as a principle. 
International jurisdiction should be established only for special oasos where justified 
by exceptional oircumstanoos. 

The reasons justifying national jurisdiction are manifold. First of all it is 
obvious that the administration of justice for the so-called war-crimes should bo very 
rapid and efficient. The trials in this domain should be olosod in « short period 
after the war is over. This could be done only and exclusively by national courts. 

The machinery of international tribunals is in its very nature oomplioated and slow. 

At any rate the experience in this domain does not enoourage optimism. The further 
reason for such national jurisdiction is to be found in tho moral feolings of the now 
enslaved nations. Beyond doubt one of the main aims of the administration of justice 
is to satisfy the moral feelings of tho nation wounded by the offender. This can bo 
done only if the nation has confidence in tho tribunals, and such confidence is only 
possible where tho tribunals are composed of those who belong to tho nation itself, 
who feel with it, who understand its needs, its sentiments, its faith. Finally, we 
must remember that the administration of justioe by national courts is also diotated, 
undoubtedly, by the interest of justice itself. Tho so-called principle of immediacy 
requires that the trial should take place where the' orime has been committed, and in 
such a manner as to enable tho judges to hoar and soe all kind of relevant evidence, 
and to pass judgrront on their own observations. It is understandable that all these 
conditions require national courts. 

There are twofold arguments quoted in favour of international jurisdiction. 

First of all that tho national law of the respective countries would not cover all 
tho wrongs and damago dono by tho invader. If this is true, and I think it is, tho 
only solution would bo to supplomont the respective oodos in an appropriate manner. 
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INTERNATIONAL C0I3HSSI0N FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Memorandum on the establishment of an International Tribunal 


(Professor S. Glaeor) 
(POLAND) 


In my opinion it would be advisable to adopt national jurisdiction as a principle. 
International jurisdiction should be established only for special oases where justified 
by exceptional circumstances. 

The reasons justifying national jurisdiction are manifold. First of all it is 
obvious that the administration of justice for the so-called war-crimes should bo very 
rapid and efficient. The trials in this domain should be closed in a short period 
after the war is over. This could be done only and exclusively by national courts. 

The machinery of international tribunals is in its very nature complicated and slow. 

At any rate the experience in this domain does not enoourage optimism. The further 
reason for such national jurisdiction is to be found in tho moral feelings of the now 
enslaved nations. Beyond doubt one of the main aims of the administration of ju6tioe 
is to satisfy the moral feelings of tho nation wounded by the offender. This can bo 
done only if the nation has confidence in tho tribunals, and such confidence is only 
possible where tho tribunals aro composed of thoso who belong to tho nation itself, 
who feel with it, who understand its needs, its sentiments, its faith. Finally, we 
must remember that the administration of justioo by national courts is also diotated, 
undoubtedly, by tho interest of justice itself. Tho so-called principle of immediacy 
requires that the trial should take place where the - crime has been committed, and in 
suoh a manner as to enable tho judges to hear and soe all kind of relevant evidenoe, 
and to pass judgrront on their own obse rvati ons • It is understandable that all these 

conditions require national courts. 

There are twofold arguments quoted in favour of international jurisdiction. 

First of all that tho national law of the respective countries would not cover all 
the wrongs and damago done by tho invuder. If this is true, and I think it is, tho 
only solution would bo to supplement the respectivo codes in an appropriate manner. 
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Suoh additions could not bo critic! tod as being a break with tho principlo "nullum 
crimen sine logo", beoauso this principle oanoorns in particular tho lllogality 
(lawlessness) of tho action porfomod by the door, and It is obvious that tho crimes 
committed by tho enemy woro forbiddon, therefore lawless ovon at tho time they wore 
committed, according to national and international law* Apart from this it is 
worth whilo mentioning that this argumont oitod against national jurisdiction, would 
oven if justifiod, equally apply to international courts booauso, they too, would 
have to havo now legal basis for prosooution, trial end punishmont* 

Tho second argument against national and in favour of tho international 
jurisdiction, is that oxtradition would bo obtainable only and exclusively for trials 
bofore international courts* This argumont is doubtful in so far as in either oaso, 
establishment of national or international jurisdiction, it would bo nocossary to 
stipulate for the iramediato dolivory of tho aoousod in toms of tho armistioo* It 
seems to me that it would not bo difficult to obtain suoh clause oven in the oaso of 
national courts if assuranoe woro given of tho impartiality of suoh oourts* Suoh 
guarantee oould oonsist, as Sir Arnold IIoNair suggested, ip, tho admission of some 
"international" observers. 
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Such additions could not bo critioisod as being a brook with tho principlo ’’nullum 
orimen sino logo", because this prinoiple conoorns in particular tho illogality 
(lawlossnoss) of tho action porfomod by tho door, and it is obviou6 that tho crimes 
committed by tho onomy woro forbiddon, thoroforo lawless ovon at tho tiroo they woro 
committed, according to national and international law. Apart from this it is 
worth while mentioning that this argumont oitod against national jurisdiction, would 
ovon if justifiod, equally apply to international courts booauso, they too, would 
have to have now legal basis for prosooution, trial and punishmont* 

Tho socond argument against national and in favour of tho international 
jurisdiction, is that oxtradition would bo obtainablo only and exclusively for trials 
bofore international courts. This argument is doubtful in so far as in either oaso, 
establishment of national or international jurisdiction, it would bo nooossary to 
stipulate for the lramediato delivery of tho aoousod in terms of tho armistioo. It 
seems to me that it would not bo diffioult to obtain suoh clause oven in tho oaso of 
national oourts if assuronoe woro given of tho impartiality of suoh oourts, Suoh 
guarantee oould oonsist, as Sir Arnold MoHair suggested, tp, tfcp admission of some 
"international” observers. 
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D.II. 

INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


COMMITTEE ON THE RIGHTS TO BE ACCORDED TO PERSONS SUSPECTED 

OR ACCUSED OF CRIMES 

CHAIRMAN ; His Excellency Professor S. Glaser, LL.D., 

Polish Minister to the Government of Belgium. 


INTRODUCTORY NOTE 
by the 

Seoretary-General. 


At the suggestion of the Department of Criminal Science in the University of 
Cambridge, this subject was included in the Agenda of the Conference held in Cambridge 
on 14 November, 1941, and Professor Glaser was asked to present an Address upon it 
to the Conference. As he stated in the opening paragraph of his Address* "Although 
this problem is certainly not a reoent one, but on the contrary has been disoussed 
and considered many times on different occasions, in international conference and 
congresses, and in particular by the Fifth Committee of the Assembly of the League 
of Nations, by the Howard League for Penal Reform, the International Penal Law 
Association, the International Penal and penitentiary Commission, the International 
Lew Association and so on, nevertheless in my opinion this subject was well chosen 
because it is very topical to-day".* Professor Glaser ended by proposing the 
following resolution, whioh was carried unanimously* "That this Conference hereby 
establishes a Committee to consider the rights which should be aocorded to persons 
8 us pec ted or accused of crimes, and to report thereon to the International Commission 
for Penn I Reconstruction and Development"* 

In due course a Committee was appointed, under the Chairmanship of Professor 
Glaser, to investigate the subject and to report to the Commission. It was agreed 
that the main object of this investigation would be to formulate a oodo of minimum 
rules for the treatment of persons suspeotod or aooused of orlmej accordingly 

* 

See Penal Reconstruction and Developmont, Proceedings of tho Conferenoo , held in 
Cambridge on 14 November, 1941, edited by L. Radzinowicz and J.W.t. turner, roprinted 
from the Canadian Bar Reviow for March, 1942. 
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Profossor Glasor circulated a comprehensive Questionnaire (D.35), whioh foousos 
attention on tho main aspects of this problem. Those who wore invited to provide 
this information and who aocedod to this request werei Mr Torj<5 Wold, Norwegian 
Minister of Justicoj Profossor A,J, Harno, Doan of tho Collogo of Law, University 
of Illinois! Mr A.C.L. Morrison, Chief Clork Bow Street Police Courtj Miss Margery 
Fry, LL.D., J.P.j Mr C.L. Hodgkinson. Written statements wore also sont cfc a lator 
stago by H.E. tho Egyptian Ambassador, Profossor Hassan Naohat Pasha and Dr M, do Baer, 
President of tho Belgian Military Court. 

After studying tho answers to his questionnaire, Profossor Glasor draftod his 
Report (D.36) and his suggestions for a Minimum Code of Rules (D,37), A mooting of 
Profossor Glaser’s Committoo was hold on Thursday, 17 Juno, 1943 at tho British- 
Norwegian Institute in London. Thoso prosont wore: Mr Ter jo Wold, Norwegian Minister 
of Justicoj Monsiour von Angoren, Netherlands Ministor of Justiooj Monsiour Gavrilovioh, 
Yugoslav Ministor of Justiooj Dr Hassan Nachat Pasha, Egyptian Ambassador! 

Profossor S. Glasor, Polish Ministor to tho Government of Bolgiumj Profossor Cassin 
and Dr Burnay of Francoj Dr M. de Baor, President of tho Military Court of Bolgiumj 
Profossor A,L, Goodhnrt of tho University of Oxford* Mr Potor Staboll, Secretary 
to tho Norwegian Ministry of Justicoj Mr Andreas Aulic, Norwegian Ministry of 
Justicej Mr J.C. Maudo, K.C.j Miss Margory Pry, LL.D., J.P. ,j Mr A.C.L. Morrison, 

Chiof Clork Bow Stroot Police Court. The Dopartmont of Criminal Scionoo in tho 
Faculty of Law of tho University of Cambridge was ropresontod by» Profossor P.H.Winfiold, 
Mr J.W.C. Tumor (Socrotary-Gonoral), Dr L, Radzinowicz and Dr R.N. Jackson, Tho 
above -mentioned two documents (D.36 and D.37) formed tho basis of tho doliborations. 

Each Article of tho suggested Minimum Code was discussed in turn and many usoful 
suggestions and amendments woro mado. It was docidod to rodraft tho Minimum Codo 
j.n tho light of tho discussion and to add a short Momorandum. This document (D.38) 
is beforo you. It is hoped that it oovors the main rules which should bo embodied 
in th> orimino - ' logislation of all thoso States which, notwithstanding tho inovitablo 
differences in t.ioir economic, social and political struoturo, yot sharo a similar 
conception of criminal justioo. 

I am sure that all of you will wish mo to oxpress to Profossor Glasor our thanks 
for undertaking this task and for tho vary groat amount of timo and labour whioh ho 
has devoted to it. 


Cambridge 
T rl" • 
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INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 


Committee on the Rights to be accorded to Persons 
suspeoted or aooused of Crimes. 

Chairmans His Excellency Professor Dr S. GLASER. 

QUESTIONNAIRE 

i 

1. What has to be the aims has the criminal procedure to emphasise the 
interest of society or should it emphasise the interest of the aooused 
person, or should it be constructed so as to bring about an equilibrium 
between the two inte resist 

2. Is it more imports- it to aim at providing that no guilty person i 

should esoape, or that no innooent person should be unjustly oonvioted? j 

3. If we adopt the last point of view (which in our opinion is the only 

one consistent with a domocratio organisation), is it advisable to aooord j 

to aooused persons special guarantees in the course of the proceedings? \ 

I 

If so, what are the points whioh should be emphasised especially during | 

I 

the preliminary stages? 

4. Should detention before trial be adopted merely as a preventive 
measure, its purpose being neither the punishment of the individual (for 
he has not yet been proved guilty), nor the extortion of a oonfession? 

5. If so, what kind of conditions for the application, for the duration, 
and for the regime, of suoh detention must be provided in order to 
proteot the aooused? 

6. In what oases should suoh detention be applied? Should it be 
limited to certain offences perhaps in combination with other 
conditions, e.g. , where residence of the accused is unknown, the 
probability of esoape, the probability of influencing evidence, ospeoially 
by the destruction of the traces of the crime? 

7. What should be the maximum of the duration of such detention? 

8. Who should bo compotent to decide if detention should be imposed? 

Whether only magistrates, excluding the police? Would it be desirable 
to entrust the decision to a tribunal publio session? If not, would 



it, at least, be advisable that prolongation of detention should be 
ordered only by suoh a tribunal? 

Should prison offioials constitute a speoial body under direot 
judloial oontrol, a body separated completely from the polioe foroe? 

Would it be advisable to entrust supervisory judges with the duty 
of ensuring that sentenoes involving deprivation of liberty are oarried 
out in striot aooordance with the law? 

Should the period of detention before sentenoe form part of the 
actual sentenoe, and if so, under what oonditions i.e. , in every oase, 
or only if for example it exceeds one month, exoept when the delay was 
oaused by the prisoner? 

Is it necessary to lay down as a principle that untried prisoners 
shall in no oase be detained together with prisoners whose guilt has 
been established by the court? 

If so, should the two oategories be kepi; in different establishments 
(i.e., not merely separated in one and the same establishment)? 

Is it advisable to provide on the one hand for disciplinary punishment 
of magistrates as well as offioials found guilty of abuses in the pre-trial 
stages of prooodure, and on the other to give the man unjustly detained a 
right to compensation? 

Is it desirable to enact that the aooused person should be brought 
before the appropriate magistrate with the shortest possible delay, 
i.e., within thirty hours? 

Should the nature of the charge against the aooused be oommunioated 
to him immediately upon arrest, and should he be informed of its exaot 
terms as soon as it is formulated by the prosecution? 

Should the preliminary stages of procedure, (inquiry, inquest and 
preliminary examination) be entrusted to a speoial magistrate, or to the 
publio prosecutor? 
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, Should it be prohibited by lav/ to bring the aooused before the court 

hand-ouffed or bound (which places him in a manifest position of inferiority, 
embarrassing to his defence) - and if so, should it be enaoted in effeot 
that "the aooused shall appear before the court free and only accompanied 
by guards to prevent him from escaping" (French Code of Criminal Procedure, 
Artiole 310)? 

. Should the accused have the right to see a lawyer as soon as he desires 

it, and would it be reasonable to require that the interview may be within 
sight, but not within hearing, of the police or the prison officials? 

, Should legal advice be provided at the expense of the State in every 

stage of the process if the accused demands it? 

Should the aooused, when necessary, have the services of an interpreter? 

Should the legal representative of the aooused in the preliminary 

1 stages of the proceedings have access to the dooumonts and other ovidonoe? 

Would it bo advisable, in order to avoid abuse of the privileges of 
defence, suoh as might impede justice, to subjeot those oonduoting the 
defence to some form of disciplinary control? Should a similar control 
be exercised, on behalf of the accused person, over the proseoution? 

Is it necessary to lay down as a principle that any statement made by 
the aooused oannot be given in evidence unless it is really a voluntary one? 

Would it be advisable to put into the criminal code an enactment to the 
effect that it is an offence to employ moral torture or deceit in order to 
extract confessions or other statements? 

Should it be provided by law that the accused should not be obliged 
to answer any questions, or, perhaps, that ho should not be permitted to 
answer questions which may incriminate him? 

Should it be provided that no porson should be compelled to answer 
questions except in the prosonce of his own legal adviser? 

What importance should be given to a confession? Should, or should 
not, a oonfosslon be treated as regina probatlonum and as more oogont than 
any other piooo of role /ant ovidonoo? 
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28. Would it be desirable to provide that the aooused and his legal 
representatives should have the right even in the earliest stages of 
procedure, to oall evidenoe? 

29. Should it be lawful in any, and if so in what, oases, to try and 
to oonviot a person who is not before the oourt (for example, beoause 
he refuses, or is unable, to return into the jurisdiction)? 

30. Should, at any stags of the proceedings, evidence be allowed to be 
given in the absence of the aooused himself or of his legsl representative? 

31. In oases of appeal by the accused should the oourt of appeal be 
empowered to lnorease the sentence (reformatio in peiue)? 

32. Should the accused person at all, or any, of the stages of the 
proceedings have the right to bring before a public tribunal a oomplaint 
that hi 8 treatment has not been in accordance with the law? 

33. What would be the best means of providing guarantees for the 
preservation of the rights of the suspeoted or aooused person throughout 
the proceedings against him? In particular: 



(a) would it be desirable to embody them in the rules of the 
constitution? 

(b) what kind of international safeguards could be given for the 
above mentioned rights (e.g., by the mere formulation of an 
agreed set of "Minimum Rules" for the treatment of aooused 
persons; or by the adoption of suoh minimum rules through 
international conventions* or further, by entrusting some 
international authority with the power of enforoing such 
rules)? 
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THE K10HI3 to be ACCORDED to PERSONS 
SUSPECTED or ACCUSED of CRIME 


The main purpose of my questionnaire was the elucidation of the following three 
problems* (l) Should the criminal prooodu re aim primarily at the protection of the 
interests of the State, or aho:.id it be frame-' in such a way as to ensure a proper 
balance between these interests and those of the person accused. If we adopt the 
latter principle, then* (2) What rights should be aooorded to the aocused or 
suspeoted persons, particularly in the preliminary stages of the proceedings* 

(3) Can such rights be ensured by law, and if so, in what way? (a) Would it suffice 
to embody them in the constitution in a form of "minimum rules"; (b) should there 
be established a special tribunal empowered to exercise a judioial oontrol of the 
observance of suoh "minimum rules" j and (o) would it be advisable to provide in 
addition some kind of international oontrol, suoh as for instanoe, the adoption of 
an international convention, the establishment of an international body empowered 
with the right of control, etc. 

Mr Terje Wold, Professor Albert J. Harno, Miss M. Fry, Mr A.C.L. Morrison and 
Mr C.L. Hodgkinson were kind enough to answer my questionnaire and I take this 
opportunity of expressing my beet thanks to them for their invaluable help. 

With regard to the first problem their opinion was unanimous; they all affirmed 
a democratic oonoeption of criminal procedure. As was expeoted when drawing up my 

questionnaire, they all emphasised the necessity of preserving a just balanoe between 
the interests of Sooiety and the rights of the aooused person. The ultimate objeot 
of criminal procedure should therefore be not only to ensure the punishment of the 
guilty, but also to avoid any unjust oonviotion of the innooent. This point of 
view is the only one compatible with the present conception of a democratic State 
and is of great importance to the interests of society. As is well known, the 
conviction of an innocent person oan do infinite damage to these interests by 
undermining the confidence in the administration of justice and the esteem in which 
the State and its institutions are held. This explains the apparent paradox quoted 
by Mr Morrison in his answer "that every obviously guilty man who was acquitted 
plaoed the administration of la.*' on a surer foundation." Taking this as a starting 
point, all my collaborators agreed that during the preliminary stage of proceedings 
oertain rights should be granted to persons suspected or aocused of crime. What 
then are these? 

Mr Hodgkinson is certainly right when he says that we should make it- a guiding 
principle that all persons should be presumed innooent until they have been proved 
guilty beyond reasonable doubt. "Should be presumed innooent" also means, should 
be treated as innooent. The first question which arises hero is that of the so- 
oalied detention before trial. Suoh a measure is the moat severe of all preventive 
conditions foreseen by the legislator in order to prevent the aocusod evading trial 
and punishment and to avoid evidence being distorted; it oan be of far-reaching 
consequences for the acoused ard his future, and should therefore be applied very 
oautiously. The legislation should pre-determine all conditions necessary for its 
application, and should provide for their strict observance. These legislative 
provisions should take into account (l) the kind of detention before trial; 

(2) the conditions under whioh it is applied; (3) the duration; (4) the regime; 

(6) the authority empowered to enforce this measure and the method of procedure. 

With regard to (l) it was unanimously agreed that detention before trial should 
be no more than the means of prevonting interference with the course of justioe. 

As -oj (2), it was rightly pointed out that this preventive measure was an 
oxception, and justified only \ry the existence of a real danger that the fact of tho 
aocused being at liberty might interfere with the course of justice. The exceptional 
nature of this measure is emphf sised because it means the privation of liborty to 
aomobody not yet convicted, anc. who may be innocent. In view of this the conditions 
of the application of this measure should be specified by law as olearly as possible, 
whioh means that the discretionary power of the appropriate administrative authorities 
will be striotly limited. The opinion of those to whom the questionnaire was soot 
was that it would be inadvisable to restriot its application to any particular crime, 
that is to say, to epeoify critics which justifV this preventive measure. It was 
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rightly pointed out that crimes of the same olass may vary in gravity, and that the 
mere legal description of the crime does not in general constitute sufficient proof 
•of the desirability of detaining the accused person (Mr A.C.L. Morrison ). On the 
other hand it was suggested that an essential condition of detention before trial 
should be the oertainty, or at least a high degree of probability, that the liberty 
of the aooused person would endanger the oourse of justice. He might abscond, 

commit suioide, tamper with witnesses or destroy evidence. The faot that the aooused 

may not have any fixed abode should undoubtedly be considered as one of the ohief 
reasons justifying such detention, since it renders it more probable that he may 
esoape. Finally it was emphasised that the applioation of detention should be 
dependent upon the faot that oertain evidence against the aooused relating to the 
oharge in question was available. 

I agree with all these suggestions. It seems to mo, however, that in oases 
of minor offenoes detention before trial should be inadmissible. In other words, 

I think that that this kind of preventive measure should only be enforced with 
regard to the more important offenoes, and in my opinion this should be an essential 
oondition. 

As to the duration of this kind of detention, it was stressed that the period 
between the arrest and the final trial should be as short as possible and that the 
limit of the detention should ')e determined by the legislator. This limit should 
not exceed one month or six weeks; in exceptional oases only should the judge be 
empowered to extend this period, but even then only withiti the legislative limits. 

I see no objection to solving this problem in this way. In this connection, 
however, two other questions wore raised. First, that the accused, if detained, 
should be brought before the appropriate magistrate with the shortest possible delajr; 
it was suggested that a period of 24 hours would be proper, save when Sunday intervened 
and then it may be as rauoh as 48 hours. Seoondly, that the nature of the oharge 
against the accused should be consnunioated to him Immediately upon arrest. This 
information should contain, at least, the nature of the allegations, as only then 
will the aooused have a proper chanoe to prepare his defenoo. 

With regard to regime, it was unanimously stated that the aocused, not yet 
being oonvioted and therefore presumed innocent, should be subjected to the minimum 
restriction or privation and should enjoy a speoial regime as far as possible akin 
to normal living conditions. In particular it was emphasised that it is most 
essential that speoial establishments should be provided for this kind of detention, 
not just separate wings in prisons, so that the accused should never be kept together 
with prisoners whose guilt has been established by the oourt. Furthermore , this 

kind of establishment should not be oalled "prison", so that the detained person if 
acquitted could truthfully say that he had never been in prison. In this oonneotion 
the question was raised that prison officials should constitute a speoial body, sepa- 
rated from the polioe force and independent of police control. The reason for such 
an arrangement is that the task of each body is substantially different. The Polioe 
are primarily interested in obtaining evidence and preparing the oase for the 
prosooution; this explains their tendency to bring pressure to bear upon the aocused 
in order to obtain a confession. The task of the prison officials is and should be 
tho proper oustody and care of the aocused, whioh is only possible if they are 
impartial and in no way interested in the issue of the trial. Moreover, the 
separation of these two bodies of officials is also neoessary because it is recognised 
that prison officials should be specially qualified. In particular, they should have 
some knowlodge of psychology and be interested in educational matters. Miss Fry 
made an interesting suggestion that visitors, both official and private, should have 
acooss to the detained. 

One of the most important problems is that dealt with in No. 8 of our questionnaire, 
i.e. the authority to bo empowered to enforce this measure of prevention. In this 
matter too tho opinion of all questioned was unanimous. All agreed first that only 
magistrates should be empowered to decide upon detention, and seoondly that such a 
deoision should be taken in publio session. Obviously this applies also to decisions 
concerning the prolongation of detention and tho releaso on bail. In my opinion, in 
order bettor to proteot the aocused, it would be advisable to give him also tho right 
of appeal to a highor oourt (second lnstanco), should ho consider the deoision 
Imposing detention unfounded. 
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Ae to the question whether supervisory offioers should be entrusted with the duty 
of ensuring that sentences involving deprivation of liberty are carried out in strict 
accordance with the law, there was a difference of opinion on two points. Drawing 
from the experience ef his country, the distinguished representative of Norway expressed 
the view that such control is superfluous; the other experts confirmed the need for 
this kind of control, but while 6ome wanted it to be in the hands of judges (magistrates), 
others gave preference to outside authorities. 

It was rightly pointed out that as detention before trial means far-reaching 
privation for the aocused, everything possible should be done to prevent any possibility 
ef abuse and that therefore the establishment ;f such a control would be of great 
importance. The prison authorities should be open to inspection by persons of 
unchallenged impartiality and integrity, and there should be no grounds for suspicion 
of any political influenoe ( Mr A,C.L, Morrison ), This last argument is a reason for 
the suggestion that only outside authorities should be entrusted with such oontrol, 
which would also inspire greater confidence in the publio as to the administration 
of prisons and their officials. On the other hand, it may perhaps seem superfluous 
to give additional speoial powers to magistrates for a further oontrol of prison 
authorities, if the deoision on detention and its prolongation is to rest with magis- 
trates and be subjeot to the revision cf a higher court. 

As to the question whether the period of detention before trial should be counted 
as part of the aotual sentence, and if so, under what conditions, the answers were in 
principle rather in favour of suoh an arrangement, but differed with regard to details. 
While Miss Fry and Mr Hcdgkinson were in favour nf suoh an arrangement in every case, 

Mr Weld and Professor Harno advocated oertain restrictions! "except when the delay 
is oaused by the prisoner" ( Mr Wold ) i "only when it exceeds thirty days, eto." 

( Professor Harno ). Mr Morrison for his part preferred that the power to decide 
whether the whole or only half of the period of the pre-trial detention was to count 
as part cf the sentence itself should rest with the judge; and he concludes as follows! 
"It might be well to enaot that the judge should not give effect to suoh a power exoept 
for special reasons to be publicly stated when sentenoe is pronounced". In my opinion 
the period of detention before trial should form part of the actual sentence in every 
case, except when the aocused himself causes a delay. I fully appreciate that the 
conditions ;f such detention are entirely different from those of detention as punish- 
ment. Nevertheless detention before trial undoubtedly means privation of liberty and 
in spite of the fact that it oannot and should net be considered as a punishment, it 
is only logical to oount this period as part of the sentenoe. I do not see any 
reason for leaving this decision to the discretionary power of the judge. 

As to the question whether the magistrates ar.d officials found guilty >f abuses 
of the pre-trial stages ef procedure should be amenable to disciplinary punishment, 

I agree with the suggestions that this should bo so, The improper conduct or motives 
of the magistrate or official should of eovrse be established beyond any doubt before 
a disciplinary punishment is applied. In my opinion suoh a provision would in no way 
endanger the principle of the independence of the judiciary, ae this principle does not 
apply and should not apply to any act3 of abuse. 

The seornd question in this oonnoction was whether a man unjustly detained should 
have the right to compensation. This was unanimously answered in the affirmative. 

I agree with the view that the right of the accused to obtain redress should be com- 
pletely independent of any action for malicious pr^seoution or false imprisonment, 
and that an unjustly detained person should have the right to compensation from publio 
funds; there should be no question of damages against offioials or magistrates. 

The latter might possibly harm the administration of justice, as the fear of liability 
might stop the necessary action of the officials in oharge. 

Opinion differed as to the problem of who should be competent to deal with the 
preliminary stages of procedure! executive authorities, publio prosecutors or 
magistrates? I agree with Mr Morrison that enquiries concerning the commission of a 
orime and its perpetrator ^should be left bo the executive authorities or to the publio 
prosecutor. It is obvious that, at this stage, these officials should not have the 
right to establish evidence in a definite form. Tho later stages of prooedure where 
evidence is prepared for the oomnittal to trial should be in the hands of magistrates. 

It is very important for the aooused to have in these stages the guarantees which are 
ensured by the independence of the judioiary. The question as to whether it should 
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be prohibited by law to bring the accused before the oourt hand-ouffed or bound, and 
if so, whether it should be enacted that ’’the accused shall appear before the court 
free and only accompanied by guards to prevent him from escaping" (as is laid down 
in the French Code of Criminal Procedure, Code d' instruction oriminelle, Article 310) 
met with a unanimous answer in the affirmative. All the experts agreed that the 
acoused should be free from physioal restraint and appear "like a free man". More- 
over some of them required the abolition of the Dook, as this handicaps the defenoe 
and hinders the easy communication of the accused with his legal adviser. This point 
does not need to be elaborated. 

The same applies to the question concerning the right of the aooused to consult 
a lawyer. The opinion was unanimous that the acoused should have the right to see 

a lawyer as soon as he desires, and that the interview should take place within sight 

but out of hearing of the police or prison officials. 

As to the question whether legal advice should be provided at the expense of the 

State at every stage of the proceedings, should the acoused demand it, two of our 

experts were for suoh a provision without any restrictions j the others thought that 
suoh a decision should rest with the judges and should apply on grounds of poverty 
only. When making suoh a decision the judge should take into consideration all the 
oiroumstanoes of the particular case. It was further suggested that the aooused 
should have the right of appeal to a higher court against the refusal of his applio&ttMk 
for suoh legal aid. In my opinion it would undoubtedly be desirable to give poor 
persons the right to apply for legal advice at the expense of the State at any stage 
of the proceedings and also the right of appeal to a higher court in the oase of 
refusal. 

As to the question concerning interpreters, the opinion was unanimous that the 
acoused should beprovicbd with the services of a competent interpreter if need be. 

To a further question as to whether the legal representative of the accused 
should have aooess to the documents and other evidence even in the preliminary stagey 
of the proceedings, the answer was in the affirmative, but with certain reservation^* 

It was emphasised that the deciding factor should be the interests of justioe. It 
was agreed that the aooused and his legal adviser should have every faoility to learn 
the nature of the oharge, and should also have aocess to any relevant documents to be 
used as evidence against the aocused. On the other hand, however, it was recognised 
that there may be important reasons for not divulging in the early stages of a 
proseoution, information contained in such documents* A premature disclosure of 
such information may hinder the later stages of the proseoution and interfere with 
the deteotion of the ultimate truth. I personally agree with Mr Morrison's 
suggestion that the aocused should not have an unrestricted right to inspeot dooumentft 
before they have been put in evidence against him, unless they are the actual subjaot 
of the oharge. 

The question concerning special disciplinary control over defenoe and proseoution 
was for the most part answered in the negative. It was stated with regard to persons 
conducting the defence, since they are members of the legal profession, this is 
sufficient guarantee against any impropriety in the conduot of proceedings. The 
same applies to those conducting the proseoution< It seems to me that this view 
can be aoceptod if it is borne in mind that any such person is liable to punishment 
s at the hands of the law, should he attempt to interfere with the oourse of justioe. 

There were no doubts as to whethor it should be adopted as a principle that any 
statement made by the aocused oannot be given in evidenoe unloss it is absolutely 
1 voluntary. It was unanimously agreed that any statement made as the result of 

pressure by way of threat or promise, should be considered null and void. Only a 
voluntary confession in this sense should be admissiblo in evidenoe. 

> On the question of whethor the employment of deceit or of mental or physical 

* torture, in order to extract confessions or other statements, should be enacted in 

the criminal codes as an offence, only one of our experts was in disagreement. Ho 
considered this unnecessary if the law as to the rejection of confessions not made 
voluntarily bo striotly enforced. In my opinion, however, in order to prevent any 
possibility of the occurrence of such abuses, whioh are not unusual in certain 
countries, it would be advisable to includo in criminal oodes enaotmenta of this kind 
and not bo satisfied with the disciplinary n^asuree only. 
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The question of whether the accused may decline to answer any questions and 
whether such questions as may incriminate him should be permitted was as to the first 
part answered in the affirmative, while as to the second part opinion was divided. 
Taxing as a guiding principle the view that any pressure upon the accused must be 
eliminated, it is but a natural consequence that the aooused should bo free to decline 
to answer questions put to him by the police or magistrates. In my opinion, even 
in the case of the aooused offering himself as a witness, he should bo free to deoline 
to answer any question which might incriminate him. On the other hand, if pressure 
cn the aooused is really excluded, I do not see why the legislator should have to 
fcrbid any questions, even if the answers should incriminate the accused. As I have 
already pointed out, any rules of the criminal procedure should take into consideration 
the observance of a right balanoe between the interests of truth and justioe and the 
protection of the accused. 

With regard to the further question whether a person should not be compelled to 
answer questions in the absenoe of his legal adviser, a difference was made between 
the case of a witness and that of the aooused* It seems to me that it was rightly 
emphasised that so far as aooused persons are concerned, this prinoiple should be 
adopted. The presenoe of such a legal adviser would safeguard the interests of the 
accused against any excess of zeal on the part of the questioner who might perhaps 
exert improper pressure. On the other hand, such a provision if applied to witnesses 
would certainly, in many cases, hamper the criminal procedure. 

As to the question of what importance should be attaohed to a confession, and 
in particular, whether a confession should be treated as "regina probationum" and as 
more cogent than any other piece of relevant evidence, the majority agreed that 
confession should be considered the best proof of guilt provided that first, it was 
made voluntarily and seoondly, the accused was in full possession of his senses. 

At the same time it was rightly emphasised that such evidence should always be very 
oare fully examined. If there are any grounds for thinking that the aooused imagined 
he would gain some advantage by making a confession, or that he confessed when his 
reason was temporarily unbalanced, or that he had some ulterior motive such as the 
protection of someone else, the oonfession should be sorutinised and put to all 
possible tests, just like any other evidence. In my opinion this view should be 
adopted. 

The question whether it is desirable to give the accused and his legal adviser 
the right to call evidence, even in the earliest stages of procedure, was answered 
in the affirmative, with one exception. Mr Wold observed that "the relevant 
tribunal should have the final say in the matter when disagreement arises in this 
connection”. Other experts agreed that the accused should undoubtedly have the 
right to call evidence not only at the trial, but at any preliminary hearing before 
magistrates, with a view to oommittal for trial. Mr Morrison very rightly emphasised 
that the paramount consideration was that the truth should be discovered; therefore, 
for this purpose, every witness who ceu?.d throw light upon the question should be 
hoard, and heard at the earliest convenient opportunity, before reoolleotion had 
faded* It seems to me that this logical and convincing argument oannot be overthrown. 

The next question was concerned with the problem whether, and if so when it 
should bo lawful to try and to oonvict a person in his absence. On this opinions 
^ differed. While two of the experts were against suoh a procedure the others allowed 

it but with two provisoes: first, only in minor oases (less important orimes); 
secondly if the acoused consented to be tried in his absence, or if his absence was 
due to negligence on his part. It seems to me that this is in accordance with the 
1 interests both of justice and of the accused himself, and should therefore be adopted. 

The next question whether at any stage of the proceedings evidence should be 
allowed in the absenoe of the accused himself or his legal adviser was in general 
> negatived. The only exception was Mr Wold’s view. Ho admitted such a provision 

* but only in certain cases, e.g. concerning sexual crimes against a ohild whose 

ovidonco should only be submitted to the judge in private and not to a court in 
public session. I agree with those who claim that evidence may be allowed in the 
absenoe of the aocused or his legal adviser only with the express wish of the accused, 
rr if his absonoe is duo to his own fault, and also on application for the issue of a 
warrant of arrest. 
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Aa to the problem whether in oases of appoal by tho accused the court of appeal 
should be empowered -jo increase tho aontendo (i*e. to have tho right of reformatio 
,'.n peiua) the answer was unanimously in the affirmative. From the point of view 
ef the ultimate aim of criminal proceedings* whidh is the establishment of truth, 
this opinion is certainly justified. If the daee is fe-opened for trial, and tho 
conclusions drawn from the matorial evidence as well al the sentonoe pronounced are 
questioned, it is logioal that the oourt of appeal should have the power not only 
to reduce, but also bo increase tho sentenoo; provided of oourse that tho oase 
dealt with by this higher oourt is in every rospoot tho same as that dealt with 
originally. On tho other hand, however, this might deter tho aoousod from making 
use of his right to appeal and thus damage tho oauso of jU3tioe. Furthermore 
this attitude is difficult to rooonoilo with tho fundamental idea of a democratic 
procedure, namely the principle of "favour dofensionis" . It is for this reason 
that on the oontinont, in cases of appeal by tho aoousod, "reformatio in peius" is 
not allowed. I personally agree with tho latter opinion. 

The suggestion that the aoousod should have tho right to lodge a oomplaint 
before a tribunal that his treatment has not boon in aooordanoo with law, met with 
general approval. Such an arrangement would certainly be an offeotive guarantee 
against any abuse in this matter. Even so far as treatment in custody is oonoerned, 
it would be more useful to give the aoousod the right to refer to a judioial tribunal 
than to an oxeoutive authority. I would very strongly urge tho introduction of 
snoh a legal provision. 

As to tho last and vory delioate problem oonoorning guarantoos for tho 
preservation of tho rights of tho suspected or aooused person in all the stages of 
the proceedings, it WB3 unanimously agreed that suoh guarantees should be adopted 
and that some kind of international safeguard should bo ensured. The details of 
this matter, however, wore not discussed. 

Professor Barker in his most interesting address on "Declarations of Rights 
and their bearing on Criminal Soionoe", presented to a meeting of the International 
Commission of Ponal Reconstruction and Development, hold in Cambridge in February 1942, 
distinguishes, in referonoo to Frenoh jurists, two kinds of safeguards of rights. 

First, such provisions of national law including constitutional law in whioh it is 
stated that suoh-and-suoh rules should be or have to bo observed. Secondly, what 
he calls the "roal guarantees", when the obsorvanoo of these legal provisions is 
supervised by special tribunals empowered to abrogate laws oontrary to these 
provisions and to impose punitive sanctions. To suoh national real guarantoos 
w© could add two more of an international oharacteri tho establishment of an 
international court endowed with similar powers and tho embodimont into international 
conventions of tho "minimum rules" oonoorning the rights of tho aoousod. 

It seems to me that all these suggestions should be adopted. The above-mentioned 
rights of the aocused should be embodied first of all in the constitution and orirainal 
law of each particular oountry. In the constitution they should take the form of 
"the minimum rules". There should be established a double guarantee to safeguard 
the proper observance of these provisions* one should be of a national, the other 
of an international oharaoter. The first should oonsist in the establishment of 
speolal tribunals of supervision resembling, for instanoe, those existing in Ireland 
(High Court) or in Austria and Czechoslovakia (Constitutional Courts). The second 
should take the form of an international agreemsnt together with an international 
tribunal, before whioh any oomplaints as to the violation of the "minimum rules" could 
be brought. I attach special importance to this kind of international guarantees 
as purely national provisions, declarations as well as guarantees are always exposed 
to the danger of being altered or oven abolished altogether. 

If we could aohievo even a small measure of suooess an important step would 
bo made towards the improvement of the administration of criminal justice and the 
better safeguarding r f the rights of the persons suspected or aocused of crime. 



For consi deration by the General Purposes 
Committee, under Item 1, at its meeting 
at 2*30 p.m* on Wednesday, June 9th, 1943, 
at 11 Maiden Lane, London, W*C.2* 


LONDON INTERNATIONAL ASSEMBLY 
Commission I 

QUESTIONS CON GSR NED WITH THE LIQUIDATION OF THE WAR 


WHEREAS the punishment of the authors of this aggressive war and 
of war crimes has been many times stated as one of the major 
purposes of this war; and 

WHEREAS, on October 7th, 1942, the Lord Chancellor stated that 
it was proposed to create with the least possible delay a 
United Nations' Commission for the investigation of war crimes; 
and 

WHEREAS it is desirable that war crimes committed in Allied 
occupied countries should be tried in those countries; and 

WHEREAS it is not desirable that war criminals who are Axis 
nationals should be tried by their own Courts; and 

WHEREAS it is desirable that war crimes committed in Axis 
territory shall not remain unpunished; ana 

WHEREAS it is not desirable that the oxistlng jurisdiction of an 
Allied Municipal Court should bo unnecessarily interefered 
with or curtailed; and 

WHEREAS the Heads of Axis States who havo tolerated or ordered 
or taken part in the commission of war crimes should be tried 
by an International Criminal Court and not by a political 
body; and 

WHEREAS it is necessary that the United Nations adopt the same 
attitude in regard to tho plea of Superior Order in matters 
of war crimes; 

IT IS PROPOSED: 

1* That war orimes which come under the jurisdiction of Municipal 
Courts of the United Nations v/ill in principle be tried by 
such Courts (either oivil. military or mixed), in conformity 
with the laws of the country oonoerned; 

2* That in any country where this is possible and convenient, 
the jurisdiction of Municipal Courts (civil, military or 
mixed) shall, by means of suitable legislation, be extended 
to orimes committed abroad against their nationals; 

3. That an International Criminal Court shall be instituted, and 
that it shall have jursidiotion over the following categories 
of crimes: 

(a) crimes in respect of which no United Nations' Court has 
jursidiction (e*g. crimes committed in Germany against 
Jews and stateless persons and possibly against Allied 
nationals), 
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(b) crimes in respect of v'hich a United Nations' Court has 
Jurisdiction but which the State concerned elects not to 
try in its own Courts (for reasons suoh as the following: 

where a trial in the oountry oonoerned might lead 
to disturbances, 

where a Municipal Court would find it difficult to 
obtain evidence ) ; 

(c) crimes which have been committed or which have taken effect 
in several countries or against nationals of different 
countries; 

(d) crimes committed by Heads of States; 

4. That with regard to the plea of Superior Order, the United 
Nations shall provide by legislation wherever necessary, 
that: 

(i) an order given by a superior to an inferior to commit 
a crime is not in itself a defence, 

(ii) the Court may consider in individual cases whether 
the accused was placed in a state of irresistible 
compulsion and acquit him or mitigate the punishment 
accordingly, 

(ill ) the defence that the accused was placed in a state of 
compulsion is excluded: 

(a) if the crime was of a revolting nature, 

(b ) if the accused was, at the time when the allcgoa 
crime was committed, a member of an organisation 
the momborship of which implied tho duty to 
execute criminal or dors; 

5* That all preparatory measures, national or international, 
should be taken in the near future in order to allow tho 
punishment of war crimes to take place from tho moment when 
fighting has ceasod, and when, according to tho Lord 
Chancellor's statement of October 7th, 1242, the criminals 
are to bo delivered to tho Allies. 
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CONFIDENTIAL 


LONDON INTERNATIONAL ASSEMBLY 


COMMISSION II ON THE TRIAL OF V/AR CRIMINAL 


SCOPE AND MEANING OF THE CONCEPTION' OF WAR CRIMES 


(by . re "AER ) 

1. Scope of the word M war u In this conception : 

Befe re examining the scope of the conception of v/ar crimes 
it is of some use to determine what is implied in this expression 
by the word H war". “V/ar" is now a n de faeto H question more 
than a u de jure" question s tho attack on China was made v/ithout 
any declaration of war, likewise the successive aggressions on 
Austria and Czechoslovakia, some Czech members of our Committoo 
have exprossod tho oghion that crimes committed by tho Nazi occu- 
piers after tho invasi&ftv of their country should bo considered 
r.as war crimos. Thoro is certainly room for tho opinion that 
orimos committed in that country boforo September 1939 (such as 
crimos committed by tho Gestapo in Juno 1939 in Kladno) should not 
bo treated in a difforont v/ay from crimos committed aftor that 
dato (suchas mass murdor at Lidico), ospocially as tho invasion 
of Czochoslovakia was rosistod by a part of tho Czechoslovak 
Army, so that it is possiblo to concodo that a virtual stato of 
• war has oxistod thoro slnco tho boginning of tho occupation. In 
■this rospoct tho occupation of Austria on 11th March 1938 was an 
act* of international- violonco which might also bo assimilatod 
to a stato of war, aa woll as tho Japanoso aggrossion on Manchuria 
in 193Q. The only vlow wo can tako at prosont sooms to bo that 
tho momont from which a country is at v/ar is a quostion of fact, 
tho dotorminatlon of which Is not tho concorn of our Committoo, 
but should bo- done, whon tho timo comos, by tho authorities of 
oach ono of tho countrios concornod. From this follows that this 
Committoo la not in a position to prociso in torms of timo - and 
to fix datds in rospoct of - tho concoption of a war crima, 

2. Purposo of tho concoption of v/ar crimos t 

Anothor preliminary mattor v/hich should bo mado cloar 
is tho purposo v/hich v/o havo in vio w whon v/o draw a lino of 
domareation hotwoon v/ar crimos and othor crimos. 

It sooms that this objoct is a doublo ono : 

(a) to mako a list of thoso crimos v/hich, in tho oyos of tho 
v/holo of mankind appoar as boing of such a hoihous naturo, that 
thoir punishmont is a majftor of vital importanco for tho futuro 
oxiatonco and for tho morality and sonso of justico of tho human 
raco; 

(b) to ostablish a difforonco botwoon two sorts of criminals t 

- on ono hand thoso who havo committod crimos montionod in tho 
aforosaid list; tho do mand lb r tho surrondor of thoso accusod 
will bo made and backod by tho v/holo of tho Forcos of tho 
Unitod Nations oithcr ■(X|<,'b.o| , orp,,.aa.(«v,iconditi<f 9 of, or 

(2) by any armistico torms, 'ob (3) T dfto'rward* but by operation 
of 3uch armistico torms, 

- on tho other hand thoso criminals, tho demand for surrondor 
of v/hom will bo tho individual concern of tho country which 
claims jurisdiction to try thorn* ffihis will not provont any 
country from punishing - nor will it curtail any country '3 
right to punish - tho porpotrator of any crimo as to v/hich 
its courts havo Jurisdiction, nor ovon from obtaining his 
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surrondor by qnothor country, but such surrondor will bo 
conditioned, not by tho Armistico toms, but by tho provisions 
of any oxtrndition troaty which tnay oxist betwoon tho two 
count rios concornod* 

3# Definition proposod : 

Sovoral definitions of a v/ar crino havo boon suggostod : 

Tho British Manual of Military Lav; (no.441) dofinos it “tho 

“ technical oxprossion for such an act of onony soldiors and 

“ onony civilians as may bo visited by punishmont on capture 

M of tho offondor,” Such a definition howovor is not nuch 

moro than a truism, and is of no holp v/hatovor to a Court which 

night bo called upon to docido whothor an act is a crime or not. 

This u a posteriori” definition w as taken from Opponhoim^ 

" International Law,” A far noro prociso dofinition is given 

by Profossor Lautorpacht in his Memorandum on Punishmont of 

V/ar Crimes : “such offonces against tho law of war as are 

“ criminal in the ordinary nnd accepted sense of fundamental 

V rules of warfare and of general principles of criminal law 

“ by reason of thoir hoinousness, their brutality, their 

" ruthless disregard of tho sanctity of tho human life and 

" personality, or their wanton interference with rights of 

u property unrelated to reasonably concoivod roquiroments of 

” military necessity,” This oxcollont dofinition which would, 

without a doubt, be a valuable guido for any judgo, would, it 

sooms, not suffer much if it v/oro abridged; moroovor, in viow 

of what has boon said undor S 2 (b), it soonB that it v/ould bo 

U3 eful to state in our dofinition of a war crime, somothihg 

to tho of foot that tho surrondor of tho criminals, which is to bo 

demanded in tho armistice torms, and thoir punishmont aro tho 

concorn, n<2rfc of ono individual nation alono, but of tho Unitod 

Nations as a wholo, ropresonting civilised mankind. Thoroforo 

tho following dofinition is submitted : “outragos such as, by 

” roason of thoir hoinous naturo and of tho fact that thoy aro 

” uhrolatod to reasonably concoivod roqulromonts of military 

“ necessity, aro rogardod as violations of tho customs of warfaro 

” and of tho gonoral principloa of criminal lav/ tho punishmont 

" of which is tho concorn of civilised mankind,” To mako this 

moro cloar I will submit tho following dofinition in Fronch : 

” dos crimos qui| b. raison do ^lour caract&ro abomlnablo ot du 

fait qu'lls n^taiont pas nocossitos par los operations 

" mllitalros, sont univorsollonont consld«Jr<5s tant conno dos 

” violations dos usagos do la guorro quo commo dos crimos do 

droit comnun, ot dont lo chfitinont lmporto h. 1‘humanite 

” ontibro,” 

« 

4, Existing lists of v/ar crimos : 

Four lists of war crimos aro horo givonas oxamplos s 

(a) According to tho British Manual of Military Law (nos.442- 
443) war crimos can bo dividod into four classos t 

(1) Violations of tho rocognizod rulos of v/arfaro by 
mombors of tho armod forcos, 

(li) Illogitimato hostilitios in arms committed by 

individuals who aro not mombors of tho a rmod forcos, 
(iii) Espionago and war troason, 

(iv) Marauding, 

. Wo aro ooncornod only with tho first class which includos i 
“making uso of poisoned and othorwiso forbiddon arms and 
’ammunition; killing of tho woundod;rofusal of quartor; 
“troachorous roquost of quartor; maltroatmont of doad bodio 3 
“on tho battlofiold; ill-troatmont of priwonors of v/ar; 
“brooking of parolo by prisonors of war; firing on undofondod 
localities; abuso of tho flag of truco; firing on tho flag 
of truco; abuso of tho Rod Cross flag apd badgo, and othor 
“violations of tho Rod Cross Convontior.. : ; uso of civilian 
“clothing by troops to concoal thoir military oharactod during 
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"battlo; bor.idardnont of hospitals and othor privilogod 
''buildings; inpropor uso of priviligod buildings for military 
"purposos; poisoning of wolls and stroar.is; pillago and 
"purposoloss destruction; ill-troatnont of inhabitants in 
"occupiod torritory," 

(b) According to Opponhoin-Lautorpacht tho following aro 

oxamplos of tho moro important violations of rulos of warfaro t 

(1) Halting uso of poisonod, or othorwiso forbiddon, 
arris and ammunition, including asphyxiating, poisonous, and 
similar gasos. 

(ii) Killing or wounding soldior3 disablod by sickness 
of wounds, or who have laid down arms and surrondorod, 

(iii) Assassination, and hiring of assasins, 

(iv) Troachorous roquost for quartor, or troachorous 
foigning of siclcnoss and wounds* 

(v) Ill-troatnont^ of prisonors of war, or of tho 
woundod and sick* Appropriation of such of tholr money and 
valuablos as aro not public proporty* 

(vi ) Killing or attacking harmloss privato onomy 
individuals, Unjustifiod appropriation and destruction of 
thoir privato proporty, and ospocially pillaging. Compelling 
tho populations of occupiod torritory to furnish information 
about tho army of tho othor bclllgoront, or about his moans 
of dofonco* 

(vii) Dis'-racoful troatmont of doad bodios on bat tlofiolds • 
Appropriation of such monoy and othor valuables found upon 
doad bodios as aro not public proporty or arms, ammunition, 
and tho liko, 

(vili) Appropriation and dostruction of proporty belonging 
to r.iusoums, hospitals, churchos, schools, and tho liko. 

(ix) Assault, siogo, and bombardr.iont of undofondod opon 
towns and othor habitations, Unjustifiod bombardr.iont of 
undofondod placos by naval forcos. Aorial bombardmont for 
tho sako of terrorising or attacking tho civilian population, 

(x) Unnocossary bombardmont of historical monumonts, and 
of such hospitals and buildings 'dovotod to roliglon, art, 
sdionco, and charity as aro indicat od by particular signs 
notifiod to tho bosiogors bombarding a dofondod town, 

(xi ) Violations of tho Gonova Convontions. 

(xii) Attack on, or sinking of, onomy vossols which havo 

• v.uhauXod down thoir flags as a sign of surrondor. Attack on 
onomy morchantmon without provious roquost to submit to 
visit* 

(xiii) Attack or solzuro of hospital ships, and all othor 
violations of tho Haguo Convention for tho A.-daptntion to 
Maritimo Warfaro of tho Principlos of tho Gonova Convontion* 

(xiv) Unjustifiod dostruction of onomy prizos, 

(xv ) Uso of onomy uniforms and tho liko during battlo; 

U3o of tho onomy flag during attack by a bolligoront vossol, 

(xvi ) Attack on onomy individuals fumishod with passports 
or safo-conducts j violation of safeguards, 

(xvii ) Attack on boarors of flags of truco, 

(xviii) Abuso of tho protection grantod to flags of truco, 

(xlx) Violation of cartols, capitulations, and armisticos, 
(xx) Broach of parolo. 

(c) Tho Commlttoo of Enquiry of 1919 provisionally suggostod 

tho following hoads of chargos • 

fit) r^otomatic Torforism in Bolgiun, Franco ancyolsowhoro , 
(ii) Wanton Devastation, Dciruction of Proporty and Pillago* 
(ill) Illegal Lovios, 

(iv) Illogal Exocution3, 

(v ) Deportation of Civil Population in Occupiod Torritorios 
and For cod Labour, 

(vi ) LIurdor of Hosta gos* 

(vii) Indiscrininato Bombardmont from tho Air* 

(viii) Indiscriminato Bombardmont from tho Soa, 

(ix) Illogal Mothods of Subnarino or othor Naval Warfaro. 


r 


- 3 - 

"battlo; bor.idnrdr.iont of hospitals and othor privilogod 
"buildings; inpropor uso of privillgod buildings for military 
"purposos; poisoning of wolls and stroans; pillngo ani 
"purposoloss destruction; ill-troatnont of inhabitants in 
"occupiod torritory, u 

(b) According to Opponhoim-Lautorpacht tho following aro 

oxamplos of tho moro important violations of rulos of warfaro t 
(1) Making uso of poisonod, or othorwiso forbiddon, 
arms and ammunition, including asphyxiating, poisonous, and 
similar gasos, 

(ii) Killing or wounding soldiors disablod by sickness 
of wounds, or who havo laid down arms and surrondorod, 

(ili) Assassination, and hiring of assasins, 

(iv) Troachorous roquost for quartor, or troachorous 
foigning of sicknoss and wounds, 

(v) I^ll-trcatmont^ of prisonors of war, or of tho 
woundod and sick. Appropriation of such of thoir monoy and 
valuablos as aro not public proporty, 

(vi ) Killing or attacking harmloss privato onomy 
individuals, Unjustifiod appropriation and destruction of 
thoir privato proporty, and ospocially pillaging. Compelling 
tho populations of occupiod torritory to furnish information 
about tho army of tho othor bcllfljgoront, or about his moans 
of dofonoo, 

(vii) Disr-racoful troatnont of doad bodlos on bat tlofiolds , 
Appropriation of such r.ionoy and othor valuables found upon 
doad bodlos as aro not public proporty or arms, ammunition, 
and tho llko. 

(vili ) Appropriation and dostruction of proporty bolonging 
to musoums, hospitals, churchos, schools, and tho liko, 

(ix) Assault, slogo, and bombardr.iont of undofondod opon 
towns and othor habitations, Unjustifiod bombardr.iont of 
undofondod placos by naval forcos, Aorial bombardment for 
tho sako of terrorising or attacking tho civilian population, 

(x) Unnocossary bonbardnont of historical monumonts, and 
of such t hospitals and buildings f dovotod to roligion, art, 
sbionco, and charity as aro indlcatod by particular signs 
notifiod to tho bosiogors bombarding a dofondod town, 

(xi ) Violations of tho Gonova Convontions, 

(xii) Attack on, or sinking of, onomy vossols which havo 

' <Auliaftlod down thoir flags as a sign of surrondor. Attack on 
oriony morchantmon without provious roquost to submit to 
visit* 

(xiii) Attack or soizuro of hospital ships, and all othor 
violations of tho Haguo Convontion for tho Adaptation to 
Maritino Warfaro of tho Principlos of tho Gonova Convontion, 
(xlv) Unjustifiod dostruction of onomy prizos, 

(xv) Uso of onomy uniforms and tho liko during battJLo; 
uso of tho onomy flag during attack by a bolligoront vossol, 
(xvi) Attack on onomy individuals fumishod with passports 
or safo-conducts ; violation of safeguards, 

(xvii ) Attack on boarors of flags of truco, 

(xviil ) Abuso of tho protection grantod to flags of truco, 

(xix) Violation of cartols, capitulations, and armisticos, 
(xx) Broach of parolo, 

(c) Tho Committoo of Enquiry of 1919 provisionally suggostod 

tho following hoads of chargos : 

(<* ) r^otomatic Tortforisn in Bolgium, Franco anc^olsowhoro , 
(ii) Wanton Devastation, Dc&ruction of Proporty and Pillage* 

(iii) Illegal Lovios, 

(iv) Illogal Exocutions, 

(v) Deportation of Civil Population in Occupiod Torrltorios 
and For cod Labour, 

(vi ) Mur dor of Hosta-gos* 

(vii) Indiscriminate Boribardmont from tho Air# 

(vili) Indiscriminate Bombardnont from tho Soa# 

(ix) Illogal Mothods of Submarino or othor Naval Warfaro, 


r 




** 4 - 

(x) Destruction of "Hospital Ships. 

(xi ) Wilful or Roc^loss Bonbardmont of Hospitals, 

(xii) 111-Trcafcr.iont of Prisonors of War* ' 

(xiii) Diroctlops to givo "No Quartor." 

(xiv) Uso of I^logal Mothods of Warforo, 

(d) Tho (Iptoralliod ) Commission, on tho Rosponsibility of 
tho Authors of tho War and on tho* Enforconont of Ponaltios 
drow tho following lj.st of war crimos which was includod in 
tho Roport prosontod to tho Poaco Conforonoo on March 29th, 1919* 
( i ). Murdor and massacros - systor.iatio torrcrisr.i, 

(li) Putting hostagos to doath# 

(ill) Tefeturo of civilians, 

(lv) Doliborato starvation of civilians, 

(.v ) Rapo , 

(vi) Adduction of girls and womon for tho purposes* 
of onforcod prostitution. 

(vii ) Doportation of civilians, 

(viii) Intornraont of civilians under inhuman conditions. 

(ix) Forcod labpur of civilians in connoction with tho 
military ’operations of tho onorny, 

(x) Usurpation of savor oignty during military occupation, 

(xi) Compulsory onlistmont of soldiors among tho inhabi- 
tants of occuplod torritpry, 

(xii) Attompts to donationaliso tho inhabitants of occupiod 
torritory, 

(xiii) Pi 11a go , 

(xiv) Confiscation of proporty, 

,(xv) Exaction of illegitimate or of oxorbitant contribu- 
tions and requisitions. 

(xvi) Dobasonont of tho curroncy and issuo of spurious 
curroncy. 

(xvii ) Imposition of colloctivo ponaltios, 

(xvili ) Wanton devastation and destruction of proporty, 

(xix) Doliborato bombardmont of undofondod placos. 

(xx) Wanton destruction of roligioUs, charitablo, 
educational and historic buildings and nonumonts , 

(xxi ) Destruction of merchant ships and passongor vossols 
without warning and without provision for tho safoty of 
passongors and crow. 

(xxli) Destruction of fishing boats and of roliof ships, 
(xxlli) Doliborato bomhardmont of hospitalsi 
(xxlv) Attack and destruction* of hospital ships, 

(xxv ) Broach of fcthor rulo3 rolating to tho Rod Cross. 

(xxvi ) Uso of dolotarious and asphyxiating gasos. 

(xxvj.1 ). Uso of oxplosivo or oxpanding bullets and othor 
inhuman appliancos, 

(xxviii) Diroctions to givo no quartor, 

• (xxlx ) Ill-troatmont of woundod and prisonors of war. 

■ (xxx ) Employment of prisonors of war on unauthedsod works, 
(xxxi) Misuso of flags of'truco, 

(xxxii) Poisoning of wollf* 



Tho savago mothods of Nazi barbarity aro proving thoso 
lists to bo incomploto i.wo do not know yot to what oxtont tho 
imagination of tho Gostapo has dovisod torturos of a now kind, 
but somo docunonts, publlshod by Alllod Govornmonts, alroady 
givo us somo indication as to tho degradation to which not only 
Axis individuals, but rosponslblo porsons of authority havo sunk : 
tho Noto on "Gorman Occupation in Poland" prosontod by tho Polish 
Govornmont on May 3rd,. 1941, tho Juno 1942 llotos and Declarations 
of tho Czechoslovak Govornmont, and "Two Yoars of Gorman Opprossion 
in Czocho Slovakia," tho Molo<o ?f Notos on Gorman Atrocitios, tho 
Grook Whito *apor of .January 1942, otc..., aro ovidonco that tho 
oxisting idoc6 on war crimo havo to bo rovisod. On tho othor 
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hand, nodorn warfare, and namoly aorial warfare which affocts 
not only tho fighting forces but the whole civilian population, had 
led us to modify our conception of war crimes so as to exclude 
'from it some acts which, in the last war, were definite violations 
of the then existing rules of war. The s ame can be said bbout 
sea warfare : the bombing of ships by aircraft cannot be preceded 
by a timely warning and has become, however deplorable this may be, 
one of the usual methods of sea warfare. Finally, it more and 
more stands out that whereas the subordinates who are charged 
vfllth the carrying out of some criminal orders may havo some 
responsibility and incur some liability for the way in v/hich 
they have executed them, the main guilt rests upon those in whom 
the orders originated, and these should not escape punishment, 
however exalted may be their rank or position, 

6, A suggested provisional list : 

It is submitted that in drawing this list wo koop in view, 
rather than crimes as defined by any specific criminal lav/, any 
acts which come undor tho proposed definition, whether they 
are punishablo by all - or by some - municipal laws, or not. 

It seems that four categories of crimes can bo submitted for 
consideration : (a) illegal warfare, (b) killing, unrelated to 
military events, (c) acts which by their nature endangor tho 
life of tho person to whom they are applied, (d) grievous 
bodily harm or torture. The acts included in these four 
categories are almost indistinguishable from each other ao to 
their hoinousness : inflicting torturo is no better than outright 
murder, and acts such as a mass deportation or segregation in 
inhuman and unhealthy conditions, or an act such as the Roumanian 
Col, Nikolaesku's v/ho, in his order n°,24220 ordered all 
foodstuffs and clothing to bo takon from the population, which was 
loft to die by starvation and exposure, aro not loss cruel than 
killing by shooting. 

In the first category : illegal warfare, might bo included : 

(i) Making use of poisonod or otherwise forWiddon arms and 
ammunition. Including asphyxiating, poisonous, and 
similar gasos or methods, 

(ii) Attacks of hospital ships, 

(iii) Refusal of quarter, 

(lv) Killing of tho woundod, 

(v) Uso of civilians as a acroon for troops, or for 
clearing minefields or romoving minos, or for any 
othor work immodiatoly connected v/Ith actual 
fighting. 

In tho second catogory s killing unrelated to military ovonts t 
(i) Common murdor - or mass murdor, 

(ii) Putting hostagos to death, 

(ill) Execution ordorod by a court v/hich was either (a) 

composed of porsons somo of whom havo no authority to 
sit in it, or (b) without jurisdiction as to the 
person or tho act, or (c) imposing a sontonco in 
violation of tho law, 

(iv) Causing death by wilful starvation of populations, 
by oxcossivo romoval of foodstuffs or by depriving 
porsons of sholtor, clothing and/or othor moans of 
sustonanco, 

(v) Causing doath of civilians or prisoners of v/ar by 
compelling tho sick and woundod to work, 

(vi ) Causing doath of survivors by giving ordors dostinod 

to provont tho saving of thoir livo3, whon such saving 
was posoiblo. 

In tho third catogory s acts v/hich by thoir naturo ondangor 
tho 11 fo of tho person to whom thoy aro appllod : 

(i) Compulsory onlistmont of civilians in o no my forcos, 
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or in dangorous war work. 

(ii) Inhuman intornmont of sogrogatioh, 

(ill) Mass doportation, 

(iv) Abduction of womon with tho objoct of prostitution, 

V „ 

In tho fourth catogory X griovous bodily harm or torturo . 
physical or moral t 8 9 

(i) Sorious 111-troatmont of woundod or prisoners of war, 

(ii) Torturo of civilians in a ny form. 

(lii) Abduction of childron, 

7, It will bo noticod that I havo tontativoly loft out of 
this onumoration crlmos such as looting, arson, wanton 
destruction, forcod labour, bombardmont cf undofondod plaoos 
and hospitals, dostruotion of merchant and fishing ships, otc,., 
and ovon tho crimo of rapo. It 5s not, I ropoat it. that I 

fool no horror for thoso crlmos, but that, for practical purposos, 
tho domand for surrondor of criminals i c, i'ho Armistieo should 
bo limitod to tho most holnous ard cb jo crTcTTaVXo erTmos e As 
to tho crimos citod in this paragraph, it goes without saying 
that thoso who havo committod thorn v/illi, if thoy can bo tracod, 
bo surrondorod and triod by tho usual channols , 

8, Finally, somo agroomont should bo roachod as to tho 
criminality of an attompt to commit a war crimo, and also of 
conspiracy and complicity \ In this rospoct I submit : 

(i) Than an "attompt to commit a crimo" should not bo mado 
a war crimo, whatovor may havo boon tho roasohs which 
causod tho attompt to miscarry, 

(ii) That tho conception of a war crimo, in rospoct of 
conspiracy and complicity, .should bo rostrictod to 
principals and to accossorio3 who, by giving ordors 
to commit crlmos v/hich havo boon offoctlvoly committod, 
havo incurrod a liability for such crimes; and such 
liability may bo hoavior than that which is Inourrod by 
tho actual pdrpotrators , 

(iii) In no caso sh*ould tho concoption of a war crimo bo 
oxtondod to an\accossory aftor tho fact. 
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L01TD0IT INTERNATIONAL ASSET® LY 


COMMISSI 011 II ON THE TRIAL OF WAR CRIMINALS 


THE PUNISHMENT* OF WAR CRIMINAIS 


Memorandum by Dr. Bohuslav E&er, 
Barrister-at-Law, and Deputy Mayor of Brno 


On October 8th, 1942, the newspapers published a declaration 
by Mr. Summer Welles, according to which the inter-Allied 
Commission dealing with war crimes ’’will deal chiefly with people 
directly responsible for war atrocities", and it still remains a 
question "whether Hitler will be one", I 

This declaration arouses the improssion that certain 
politicians in the United States of Ams rica do hot regard the 
launching of a v/ar of aggression, nor hence, a war of aggression 
in Itself, as a crime, but only the "atrocities" committed ■ In tho 
course of the war, and that tho penal responsibility of Hltlor, 
not only for tho v/ar, but ovon for "war atrocities" is doubtful. 

Wo must dispose of this confused thinking and remove all 
such doubts. 

In 1919 tho "Commission for Y/ar Responsibilities", - the 
historical predecessor of tho Commission now boing considered, - 
in its report of March 24th, intondod for the preliminary mootings j 
». 'of tho Peace Conforonce, unanimously adopted a point of view 

which can be summed up as follows * a war of aggression, although 
morally to bo condomnod, i3 not prohibited under international 
law* It is a logal courso of action. Thoro is no law under the 
torms of which war is a criminal offonco and punishable as such* 
Consequently, any attempt to approhend and punish those to v/hom 
tho war is duo, is at variance with tho two classic and fundamental 
principles of ponal justico j nullum crimon sino logo ot nulla 
poona 3ino logo (thoro is no orimo if thoro is no law against it, 
qnd thoro is no punishmont if thoro is no law which provides it). 

In 1914 this war was corrost from a juridical point of viow, 
but it would bo wrong in 1939/42, for sinco then, tho juridical 
position underlying tho criminal charactor of a war of aggression 
has radically changod j tho Brland-Kollogg Pact denounces a v/ar of 
aggrossion. It is true that tho Pact is not couohod in tho torms 
of a ponal code. Its wording is adjustod to tho techniquo domandod 
by tho sotting up of standards of international law. In spito of 
this dofoct in its wording, howovor, its purposo is cloar if, 
without any quibbling about, tho phraseology and sook to ostablish 
its spirit, contont3 and aim, it > prohibits aggrosslvo warfaro, 
which it doclaros illogal and donouncos as criminal. Briand 
rightly doolarod on August 28th, 1928, on tho occasion of 
tho signature of tho Paot, and with tho enthusiastic approval of 
all tho roprosontativos of tho signatory countrios that war of 
such a kind was now at last strlppod of all logal attributos, that 
honcoforv/ard it was stlgmatl3od ns illogal and outlav/od, and that 
nnyono who doclarod such a v/ar would bo a criminal. 

M. Doscamps, a Bolgian oxport in international law, and a 
roprasontntivo of his country at many international negotiations, 
oxprossod himsolf to tho samo offoct. In hl3 opinion, what tho 
Pact achlovod was "thorough, comploto and nbsoluto condemnation of 
war as an institution" (tho only oxcoption boing v/ar as a logltimato 
moans of dofonco, or as an implomont of sanctions impoood by tho 
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Loaguo of Nations). 


Mr. Goorgos Bcollo., tho Eronch oxport in international lav/, 
acid that tho Kollogg Pact did away with tho right to mako v/ar 
(oxcopt in tho two casos just montionod), and that its thosis has 
mot with an nccoptanco wido onough to rondor any rocourso to 
aggrossivo war faro an international crimo. Othor oxports in 
international law who havo oxprdssod tho samo point of vlow could 
bo quotod, but tho wording of tho Pact and its intorprotation by 
tho throo abovo-montionod authorities will, I think, suffico to 
onablo us to roach tho following conclusion : 

1. Aggrossivo warfaro, in itsolf, ovon if wagod without 

”atrocitios” and in full complianco with tho conventions of Tho 
Ilaguo and Gonova, is a crime . * 

2, Thoso who launchod an aggrossivo war by soizing 
Czechoslovakia on March 15th, 1938, and attacking Poland on 
Soptombor 1st, 1939, and thoir accomplices aro criminals who can 
and must bo approhondod, triod, sontoncod and punidhod. Thoso 
pooplo consist of Hitlor, tho C-ovornmont of- tho Third Roich and 
thoir accomplicos. Thoir ponal responsibility is boyord all doubt. 
Tho Briand-Kollogg Pact satisfios tho first condition for tho 

. •• establishment of thoir ponal responsibility": nullum crimon sino 
logo • , 

. Tho quostions which now to main aro : 

(a) What ponaltios should bo inflictod upon thorn? 

M i.‘ 

. . (b ) What tribunals should try thorn? - ’ 

t 

I refrain from any attempt to answor thoso two quostions, 
which I hopo to mako tho subjoct of a moro dotailod oxposition. 

r V/ithin tho limits of this statomont I can vonturo only on tho 
following comments : • 

Tho condemnation of aggrossivo warfare by tho Briand-Kollogg 
Pact doos not provido f<?r any sanctions. This is a short-coming, 

Tho Pact doos not satisfy tho socond classic condition of ponal 
law : nulla poona sino logo. 5 

How is this short-coning to bo romodiod? It was tho famous 
Gorman jurist Ihoring who indicatod tho moans of doing so wlion 
ho said that in tho caso of any outragoou3 crimo it must bo punished 
irrospoctivo of whothor tho' appropriate ponal lav/ can bo discovorod. 

Thus, Ihoring concodoa that an outragoous crimo, - and suroly 
tho prosont v/ar is tho most outragoous of crirnos, - should be 
donouncod and punishod ovon without tho oxis-to'nco of any rolovant 
law at tho- timo whon it was committod. Wo do not nood to go as 
far as Ihoring in this' rospoct, for at tho timo ; v/hon tho prosont 
v/ar was launchod, thoro oxi3tod an international standard* an 
onactmont of international law v/hich prohibited it# Tho only 
dotail loft unspocifiod v/as tho ponalty. This can bo dono ox post 
without inflicting any injustico upon thoso responsible for 
tho war and thoir accomplicos, by -arranging that tho tribunal which 
trios thorn is authorisod to pass sontonco ,r by analogy”, an authority 
which, in cortain ,ea30s , ovon what aro known as classic ponal codos 
impart to tho judgo. 

But by analogy with what crimo { aro thoso rosponsiblo for 
tho prosont war to bo triod? If aggrossivo warfaro is prohibitod 
as an international crimo, tho operations which it involvos,- 
ovon though thoy aro ffoo from atrocitio3, - compriso, in accordanco 
with tho ponal codos of all tho countries v/hlch have boon attackod 
and invndod, ono long sorios of such offoncos as murdor, robbory, 
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arson, otc,, otc.. In nearly all courts tho ponalty for thoso 
crlr,i03 on a largo scalo Is doath. 

If Hitlor and his honchmon aro condomnod to doath as tho 
instigators of tho prosont total war, will anyono vonturo to 
suggest that an Injustico lias boon connittod? Or will anyono 
maintain that Hitler's responsibility admits of doubt? 

As rogards tho quostion of what tribunal should try and 
santonco thoso rosponsiblo for tho prosont war, I limit mysolf, 
for tho timo boing, to roply without any dotailod coramont i a 
high intornational tribunal composod of judgo3 roprosonting all 
tho countrios at war with Gorriany, and to this tribunal all tho 
countrios concornod will assign thoir ponal jurisdiction for 
this spocinl casoo 

This tribunal should not bo sot up aftor tho victory, but, 
for reasons which I should profor to olucidato on anothor 
occasion, it should bo sot up forthwith, in ordor to sit in 
judgmont upon an outrageous crimo, shamolossly avowod, and to 
pass sontonco on thoso who committod it, so that aftor this war tho 
only thing loft would bo to implomont tho s ontonco, 

Tho juridical position of tho problom prosontod by "war 
atrocitios" is vary 3implc, Thoso aro crinos in accordanco with 
tho ponal codo of oach of tho countries attacked and invaded by 
Germany. Tho criminal character of thoso acts has novor boon in 
doubt, and in 1919 the "Commission for V/ar Rosponsibllitios" which 
was thon sot up, unanimously passod a rosolution which was 
rocordod in its abovo montionod report, and which is fully 
applicablo to prosont conditions j "Evory bolligoront country i3 
ontitlod, in accordanco with Its ov/n legislation, to sot up a 
civil ox* military court, for tho purposo of trying casos of this 
kind." 

In my opinion thoso national tribunals should likowiso bo 
sot up forthwith, to sit in judgmont upon outragoous crimos which 
havo not boon donlod by thoir porpotrators and for which thorc 
is amplo confirmatory ovidonco, - such crimos as tho uttor 
destruction of tho villagos of Lldico and Lozaky, and similar 
onormitios in Poland, Jugoslavia and olsowhoro. Thoso tribunals 
should doal also with othor crinos, tho porpotrators of which aro 
dofinitoly known, Thoso tribunals should pass sontonco on thoso 
criminals forthwith, and in accordanco with tho codos of tho 
countrios against which thoir crimos woro committod. Thoro is no 
juridical obstaclo to this procoduro, - on tho contrary, thoro aro 
sovoral roosons in favour of it, Aftor tho Victory, tho only 
romainlng task will bo to put thoso sontoncos into of foot. 

Hitlor 's responsibility for "war atrocitios" is a mattor 
which doos not admit of any doubt. Ho ordorod thon to bo 
porpotratod as ono of tho logical moans of waging total warfaro. 
This quostion cannot ronain an "opon" ono for a singlo momont. 

In conclusion, I should like to say that novor in our 
history has thoro boon such an oagor cravirgfor justico as thoro is 
today. This craving is porhaps ovon stronger than tho dosiro for 
food. To satisfy this moral nood Is just as urgont a task as that 
of satisfying material noods, I may add, too, that no now ordor is 
posslblo boforo tho slto upon which wo do3iro to construct it has 
boon proporly cloansod. 

Human socioty, thon, which has boon attaclcod, maimod and 
outragod by criminal aggrossors Is ontitlod to bring thorn to trial 
and to Inflict duo ponaltios upon thorn. Nor is this all t its 
duty is to do so, for if it doos not, it will itsolf suffor tho 
ponalty of dostruction. Thoro is a Brahmin adago which says t 
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l, Tho univorso would lapso Into chaos If punishment failod in its 
duty." 

That is why wo must not ropont tho mistakos which woro 
• tnado in 1919. If tho nations woro a^ain disillusioned in thl3 
way, tho rosults would, this timo, bo far moro sorious. 


Octobor 10th, 1942, 



CONFIDENTIAL 


29.3.1943. 


LOUDON INTERNATIONAL ASSEMBLY 


COMMISSION I. FOR QUESTIONS CONCERNED WITH THE LIQUIDATION OF THE WAR 


L'ORDRE SUPERIEUR ET EES' CRIMINEIS DE GUERRE ALLEMANDS 


(Par Dr. B. ECER ) 


Introduction. 


1. Le but de rnon rapport s 

(a) Repondre & la question : quelle valeur *juridi(jue pout 
Stre attribuee h I'excuse da 1‘ordre superieur dans la defense d'un 
Allemand qui a comtnia un ou des crimes de guerre* 

(b) Contribuer par cette reponse St la formation d »une attitude 
commune des juristes allies qui pourrait trouver son expression 
juridique soit dans une convention' Internationale (comme la norme du 

.droit international pour 1ft Cour Criminelle Internationale & creer), 
soit dans l'adaptation de la legislation rationale dans les pays ob 
cette 'legislation n'est pas suffisante ni assez claire. 

2. Difficulty : 

II y a lieu de faire face & une difficulty d »ail]e urs general© 
partout oU 1 'on aborde le problems de la punition des auteurs de 
cette guerre et des crimes de guerre. 

- La difficulty consists dans le fait que les notions, principes 
et normes du droit positif international ou national, se trouvent 
en opposition vis-h-vis d f une realite moralement et juridiquemert 
bouleversee par le nazisme et la guerre to tale. Les forces crlmlnelles 
ont brlse les cadres du droit positif. 

r • 

^’indique cette difficulty generale pour elucider le terrain et 
pour mont re r dans mes conclusions et dans la proposition finale certains 
moyens qui permettent de surmonter Cette difficulty en ce qui concerne 
le-probl&me partial qui est le sujet do mon rapport. 

* 

- CHAFITRS I. 

L’essonce du problems’ de l^rdre supel'leur et sa solution dans 
le droit positif. 

Je me ref&re au rapport de MH.de Baer et de Moor on ce qui 
concerne les dotails, Je ne desire qu'ajouter s 

JL. Un ordre criminal du superieur est une exception dans les 

r ys civilises £ il provoque un conflit entre deux devoirs" i obeir 
la lpi ou obeir & l'ordre. Pour le subordonne la situation 
do la contrainte morale est creoe. * • ' 

2. Lo logislateur se trouve dans ^ce cas lb dans un dilemme : 
quelle obeissance doit avoir la priority? 

3. La solution de ce conflit dans les codes penaux des diverses 
nations n'est pas uniformo. Grosso modo on pout dlatinguer trois 
systbmes do solutions : 



tr 


I 
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(a) L’ordro 'du supefcieur eat uno excuse absoluo ai certainos conditio 
formelles aont remplios. C'ost, par oxomple , ie systbme du Code 
Militaire britanniquo. 

(b) # L'ordro du suporiour est uno oxcuso relativo , c 'est-b-diro on 
goneral l'ordro du suporiour excuse, mais cet to oxcuso ost inadmissi- 
ble si le superieur a ordonne un crime evident. C 'ost lo systbme, 
par oxemple,^du Codo Militaire tchocoslovaque ot du Code Militaire 
illemand cite par II* do Baer dans son rapport (art. 47). 

(II. B. Cotte disposition allqmande n'est pas uno disposition 
nazlej Elio a ete ro^riso do la Ropublique de Woinar b cause do la 
md fiance envers 1'armdo.) 

(c) L'ordro du superieur no constltup on rhglo aucuno excuse. 

Except ionnollemont il ost un fait justificafcif b condition quo lo 
subordonno ait ete amend exprosseraont b l'dtat do contrainto 
Irresistible . C'ost lo systbme, par oxomple. du riroitpdnal general 
tchocoslovaque. 

(N.B. En co qui concerns les droits penaux bolgo et hollandais 
voir lo rapport.de MM. do Boor et do Moor.) 


Mais tous les systbmes des codes penaux des differonts pays 
sont bases sur uno supposition communo * quo le subordonno ost 
contraint contre sa volonte d 'executor un ordre criminal. Dans ce 
cas lb il ost un Instrument du sujy|£lour. Par contro s'il est morale- 
mont d'accord avoc 1 'ordro' criminal, il n'ost plus un instrument 
impunissable , mais un co-auteur ou au moins un comp lice* 


CHAPITRE II. 


Uno roallte nouvollo * 


J'arrivo maintenant aux crimes commis pan Ion Allomands. 

\ 

Ici jo suis oblige do sortir du point do dopart suivant : c'ost 
un fait fondamontal quo lo regime Nazi a erdd uno situation morale 
inoute ot impfcdvuo par I 03 codes penaux class j.quos ot par la doctrine 
penalo classique, uno situation dans laeuoll.o i'i r.'y a pas soulomoit 
des Individus criminels, mais do largos ca- j jportos ontlbros du 
p ouplq qui sont d'avanco d'accoVd avoc t'ous los crimp s. qu'eTIes 
accoptont les ordros criminels non commo- uno contrainto mais au c ont rail 


commo }a no chose naturollo correspondant a l o ur pro pro volonte criminollo 
ot poryortlo , , C'o'st lo cas du. pouplo alien 1 . and « nous s ortons do co 
fait "hiLstoriquo, il sora plus facllo do surmontor j.es difflcultos 
indiquoos ci-dossu3 ot d'y trouvor uno solution oxigoo par cotto 
nouvollo roalito morale ot sociologiquo . 


CHAPITRE III. 

Boa crlminols volontalros. , 

Los crimosde guorro sont oxdcutos do la part 1 des Allomands { 

A. par los formations du mouvemont nazi, c'ost-b-diro le parti nazi 
N.L.D.A.P. - S . A, (Sturmabtoilungon ) - S.S. (Schutzstaffoln) - 
Waffon S.S. ; 

B. par l'apparoil civil do l'Etat (policior - fcotanmont ’ la Gostapo - 
administratif at judiciairo); 

C • par 1 'armoo • 

Il faut naturollomont so rendro compto du fait quo l'apparoil 
do l'Etat (civil ot militaire) n'ost pas oncore 'Mcplbtonont nazifio. 
Lo nazismo y domino naturollomont toutos los pcs:*.>. 1 Ins inportantos. 
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Done il y a lieu d'oxaminor chacuno do cos categories soparomont. 
II faut oxaminor lo recrutomont do lours mombros, lours principes 
d' organisation ot lour but, car il est dvidont quo.l'oxcuse do'l'ordro 
supdrieur, a uno valour touto difforonto dans, la dofonso d »un- Himmlor 
quo dans la dofonso d'un soldat ,- H Hirnschal w , " ’ ‘ ' .. 

La baso de mon oxatnon sont los documents suivants t 

1. Organi,sationsbuch dor, IT.S.D. A.P* , edition 1940. Editour j 

v Roichsorganisat ions life ter dor . N*SkD.A,P. Livro oontonant los 
rbglomonts d 'organisation du parti. (Citation j Org.) 

, . 1 . < 

2, Dio S.A. Goschichto, Arboit, Zv/ock u. Organisation dor 
Sturmabtoilungon dos Ftthrors u. der Oborston S.A. Flihrung. 

Autour i Dr, Ernst Beyor, edition 1938 - Berlin. Livro contenant 
l'histoiro, lo travail, lo but ot 1 'organisation dos troupos 
d’assaut du FUbror ot du cornriandomcnt dos S.A. (Citation : S.A.) 


3. Dio S*S. , Goschichto , • Aufgabo u, Organisation dos Schutzstaffcln 
dor N.S.D.A.P. Autour Guntor d'Alauon .. Livro contonant 
l'histoiro, la tRcho ot 1 'organisation dos troupos do protoction 
du parti national-socialisto , (Citation : S.S.) 

4. Grundfragon dor doutschon P.olizoi, Borlin 1936, (Los questions 
prlncipalos do la polico allomando.) Ensomblo dos rapports do 

■ Frank, Himmlor, Best ot' Htthno. (Citation : Frank). 

• » . •» 

5. Dio doutscho Polizoi. (La polico allomando.) Autour : Dr* 

Wornor Bpst, S.S. Brigade -Ftthror> actuellemorit Ministro du Roich 

h. Coponhaguo, odition Darmstadt 1941. (Citation : Bost). 

* 

v • 

~ 6 • ,Sfcaats u*' Vorwdltungsracht im dritton Roich. (Droits cons titutionnol 
ot administratif dans lo Illo Roich.) Autour : Dr* Otto Moissnor 
u. Dr* Go'orgos Khisonborg, odition Borlin 1935. (Citation t 
>• . . Molsanor ) • , , ' • • . 

■■ .ad”. . A. Los formations nazios, ' 

» . 

' . . 1. Lo parti * 

, Chaquo Allomand ddnt lo sang est, pur ot qui n'appartiont pas a 
uno logo do francs -macons , pout dovonir monbro du parti national- 
socialisto (0rg* p* 5), Chaquo mombro du parti nazi pout quittor 
' volontairomont lo parti (Org. p. 6), .. 

Los dovoirs d'un mombro du parti nazi sont onumoros & la pago 
7, do Otfg* Lo plus grand dovoir, ' 1 'obdissanco absoluo au Ftthror ot 
aux autros chofs du mouvomont, ost bas'o sur dopx. principos j (a) lo 
Ftthrpr. a toujours raison, (b) lo droit ost .co qui ost utilo au 
mouvomont. national-socialisto ot par cola 5. l'Allomagno (Org* p* 7). 

Done l'adhdsion au parti- national-socialisto ost tout & fait 
volo ntai ro . Quand un Allomand ontro dan3 lo parti il accopto d'avanco 
ovo^r d 'oxocutor chaquo ordro do son suporiour sans distinction 


avoc uno obolssanco avouglo * . Mats TT pout ochappor a cot osclavago 
criminoj, on qqittant l’o parti J 

2* Dio S.A. (Sturmabtollung ) . 

Lo* chof - do 1'Etat-Major dos S.A., Victor Lutzo, a ocrit potr 
la broeburo dos S.A. cit<5o ci-dossus, uno ihtroduction dans laquolls 
11 soullgno l'adhoslon absolumont volontalr6 ~& la S.£., do sorto quo 
chaquo AllomanS qui doviont • mombro do la S.A. no dit pas M ich muss w 
(lo dois ) # mais w ich will ” (jo voux).(S.A. Introduction.) Lo principo 
d'uno fidolito ot bboissanco inconGijti’onnollos ost soulign<5 partout 
dans los ouvragos concornant los S.A. (par'ox. : S.A. p* 12). 

Los riombros do la. S.A. sont d<$signos comma soldats polltlquos 
qui font sorvlco absolumont volonta i romont » A la pago 31 do la brochuro 


Lstinction 
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S.A. l'autour souligno <juo do granda offorts ot do granda auccbs 
aont possibloa par un dovopomont personnel aur la baso d'uno 
adho s I on volontal ro . II souligno quo la loi du aorvico volontalro 
oat la clof mono do 1 'organisation ot du travail doa S.A. Lo rndrno 
prlncipo ost accohtuo dans lo "Organisationbuch" : 1 'adhosion & 
la S,A. oat on prlncipo uno adhosion vojontalro (p. 365, Org.), 

On do violet nionbro do la S.A. par un acto volontalro, on pout la 
quittor ogalomont par uro docla'ion volontalro. Lo statut do 3a 
S.A. donno & chaquo mombro lo droit do quittor la S.A, quand 11 
ponso qu'll no pout plus Stro d 'accord avoc la llgno doa S.A . 
ou quand 11 oat d 1 avis qu'll n'os'b plus capablo do rompllr los 
devoirs qui lui sont imposes par cot to adho a Ion & la S.A. (org. 
p. 367). 

Done la S.A. ost uno organisation politiquo pafea-militairo avoc 
doa mombros volontalros qui ont la posaibllito do quittor" lo's S.A. 

Par lour ad hos ion volontal ro 11s accoptont d'avanco volontairomont 
ot gonpralomont lo dovolr I'Poxocutor toua los ordroa doa dlrlgoanta , 
Hlfclor a la tb'to , sans distinction, momo si los ordros sont criminols 
ou non. Mala 11 pout ochappor h co dovoir criminol on qulttant la 
S.A. 


3. Dio S.S. (Schutzstaffeln ) . 

# La S.S. ost unb troupo d'dlitfcr.- dont lo but original on 
1925 otait la protection porsonriollo du Ftthror ot la protection 
doa reunions du parti, En 1929 Himmlor oat dovonu lo chof suprdmo ' 
doa S.S. Apros 1933 lo S.S. oat dovonu 1 'instrument du FUfciror pour 
la lutto spocialo contro l'onnoml interno. L'adhpsion au S.S. oat * . 

aussi volontalro, (Org. p, 418, S.S. p, 23) mala los cahdidats sont 
chois la aolon doa prlncipos trbs sovbros (S.S.' p. 18). Lo candldat 
doit avoir toutos loa qualitos oxigooa par lo racismo (S.S. .11-13). 
La^dlaciplino ost dos plus rigourousoa (S.S. 13). Un S.S. man oat 
prot h. oxocutor chaquo ordro du Ftthror ou du suporiour avouglonont 
(Org. p. 418). L'hommo doa S.S. doit $tro un fafaatlquo (S.S. p, 13), 

11 doit fairo prouvo d'un dovouomont onvors lo Flihror non soulomcnt 
inconditlonol, mals lo plua incondtltlonnol (S.S. p. 11.) . Parmi los 
S.S. 11 y a doux groupos apociaux militalromont dquipos j colui qui 
ost intitulo "Totohkopfstandardo" qui ost uno formation S.S. dostinoo 
& la gardo dos camps do concentration, ot lo "Vorfttgungstruppo" 
formation chargoo do missions "spocialos", dos maasaoros, dos tortures, 
o tc . « , . 

Done la S.S. ost uno organisation para-mi litairo (avoc doux 
groupos militairos ) soi-diaant d'olito pour la lutto cohtro l'onnoml 
intorno ot pour la protostlon ooraonnollo du Ffthror. L’adhoaion y 
e3t volontalr o, mala on dovonans voi.om.airomont un S.S. nan, on 
accopto d’avanco lo plus strict dovoir d 'oxocutor chaquo ordro . mftmo 
1 'ordro do commottro lo piro crimo, dovant loquol un S.A, man pout- 
Stro roculorait. II pout l'ovitor on quittant la S.S. Cotto possilpilitd 
ost pj.ua rostrointo choz loa S.S. quo c':oz los S.A. La Gostapo rocruto so 
mombrpa dans los formations S.S. 

4; 4 '~M/tffon S.S. 

Cotto organisation fut erdoo vers 1936 commo uno formation 
tout h, fait mllitalro du parti Nazi. La V/affon S.S, ost dovonuo 
uno armoo spocialo avoc sa progro artillorlo, aviation, tanks, otc,.. 
Elio oat indopondanto do l'armoo mais subordonnoo au haut conlmandomont . 
Cost uno organisation pour la protoctlon du rogltno dana do-a situations 
gravoa ou ddaosporoos .solt aur lo champ "do! bataillo , soit A. l'intdriour 


du pays , L'adhosion y ost volontalro commo pour loa S.A. ot S.S. 
L'oboissanco y ost collo do la S.S. 

ad, B. L'apparoll civil do l'Etat. 

1, La police, 

Dons la police 11 y a dea agents qui ne aont pas encore nazis. 


It 
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mais en general on peut dire que la police eat. en majorite nazifiee, 
et que la police politique, la Geatapo, e st exclusiyement composes 
dea membrea des S.S. ' • , r ” 

• i • 

tee principea' qui dorninent toutea loa actions de la police alle- 
mande sont lea auivants j • • ’ 

(a) Frank a declare que le fait que Himmler est en m§me temps 
chef de toute la police allemande et des S»S. signifie que le travail 
de la police ne souffrira pas dea traditions du droit du. passe , le 
droit n'etant pour la police allenande aucune charge (FrankV p, 1). 

> . 

(b) HI ramie r a declare en 1936 que le travail policier a ete 
commence sans regard au droit (Frank, p, 1), 

(c) llBhno , professeur de droit et officior de S.8. a declare 

en meme temps que le plus grand obstacle pour le travail do la police 
otaient les dispo siti ons du droit sur la protection d'individus. Ces 
dispositions etaient lnsupportablos~ pour la Gestapo et on To s a 
ecarteos par la suppression de"s droits consti tut ionno Is , Le ^azisme 
a llbdrd la police des c haines jurldlquea ot introduit un "nouveau 
principle'' • (Frank, pV 2.1 ... . 

(d) Walter Bead; f actuellement Hinistre allenand &"Copenhague 
a ecrlt dans' son llvre sur la police allemande, cite ci-haut, que ]a 

' police allemande est dirigeo par les principes fondamentaux du Nazisms, 
qui sont : (1) le peuple eat la realitq de la vie humaine (Best p* 14), 
(2) au maintien du peuple, il faut sacrifier l'individu (Best p. 14), 

(37 'ld-v olontd du Fdhrer eat une lpl sans diatii;..tionsou3 quelle forme 
cette volbntd ait ate exprimeo, soit sous la forme d'une loi ecrite 
ou d'uno ordonnance, ou d'un ordre concrot (Best p. 21), etc... 

1 ' ' II faut ajouter quo Best a defendu lo "droit" du peuple 'alia mand 
d'exterminor les peuplos et les races dtrang^ros . 

' . ; - ... ■ ■" . • 

'/• , pone la police alleriando se- compose des monbres volontairos avec 
Le..bu-t' de- combat tro les criminels et specialoment Ies"criminel 3 politiques 
par toua lea noyons , avec une soulo Unite jla reflexion conscienciouso 
do la Gestapo! (Best, # p, 45.) Le policier allemand pout se liboror do 
cot esclavage par sa demission. ' V .. ; • 

I . 

• * . , • l 

' -2. L 1 administration civile. 

• ' . # 

Les positions importantos dans l'apparoil d'etat sont tonuos * 
par les Nazis, c'ost-d-dire quo les hauts fonctlonnai res du parti nazl 
sont on none temps hauts fonctionnaires do 1 '2 tat, mais cotto union 
personnollo do 1 'Etat ot du parti roalisoo dans loa positions dltfvdes 
n'ost pas oncore roalisoo dans toute's. les positions inferleuros de 
1 'appareil civil de l'Etat, XI y a peut-§tre des fonctftpnnairos ot dos 
agents civil3 qui ne 3ont paa Nazis. . Pour le fonctionnairo et l'agont 
civil 1' ordre du Flihrer sans distinction do la forme, est obligatoiro 
- t ox tuo 11 orient (Meissner, p, 138), Les drojjfcs do 1 'lndlvidu n'ont .lanals 
une importanco ossontl.ollo 1 pour los f o nc flo nnai ro s c ivTTs a lie nands 
(Molssnelt 1 , p* 139). Cone I'adhoaion & l'apparoil civil do .l’Etat 
ost volontalro . .L'agont et le fonctionnairo qui y ontront ot y restont, 
accoptont d 'oxdoutqr ' cheque ,ordro , crlmlnol- ou non . I Is sont d'ficcord 
au proalablo avo ( c lo crltao. I Is-' pouve.nt dvitor cetto co-nsoquonco par 


au proalablo avo,c lo crirao, Ils- pouve.nt dvitor cetto co-nsoquonco par 
lour domisalon* ' ■ • 

- ■ •• •• . .. -• t ., ■; 

» 3. La Justice, v 

1 Lo prinelpo d 'indopondanco dos jugos ost otabli, mais c »ost uim 

ajoparonco. Los jugos qui sont nazis sent obligos do rospoctor los 
doclsionsdu parti ot dopuis lo 26-.avrll 1942 lo Flihror a lo"droit" 
d'intorvonlr dans la justlco allomando 'solon sa volonto. Lo jugo pout' 
naturollomont -dvitor des crimos qui lui sont ordonnos s_»ll quitto lo : 
sorvico, II on a la facultd, Done lo jugo allomand qui passo dos 
jugomonts crimlnols, lo fait yolontairomont . 
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4* LTarnioo . 

L'adhosion h. 1 ' armoo n'ost pas volontairo, nais forcoo, Lo 
codo militalro allomand n'imposo pas au militairo uno oboiasanco 
incondit ionnollo , totalo ot absoluo, commo par oxotnplo lo atatut 
dos S.A. ot S,S. II impose au militairo uno oboiasanco limitoo 
lo rapport do M. do Baor). 

La raison do cotto difforonco ontro 1 'oboiasanco r.illitalro ot 


l’oboipaanco dans los S.S., ot S.A. oat probablomont justifioo par 
mdf lance du nazismo onvora 1'armdo. Ainsi un aoldat allomand pout 
rofusop un ordro criminal. qu 'un supdriour lui a donno* 


CHAPITRE IV. 

jos conclualona ot la solution proposoo. 


A. Loa con cl ualona . 

Jo laisso & part la quoation do Hitler ot do son Gouvernemont • 

II oat clair .quo 1 'excuse do I'ordro du supdriour n'ost paa possible ici 
En coqui concorno loa tnombros doa divers oa formations nazioa, do 
l'apparoil civil d'Etat ot de I'armoo, on pout fairs los conclusions 
suivantes ; 

i ♦ 

1. Loa tnombros du U.S.D.A.P., dos S.A. - S.S. - Waffon S.S. - 
Gostapo - ont d'avanco accoptd la roaponsabjlito ' pour l'oxecution 
do tous ordros mSme crlmlnols* !! Par lour adhesion formollo ot 
volontairo 11 a ont mani.oato lour propre volonto criminollo. Pour 
eux il n'y a aucuno contrainto moralo a'ils roqoivont un ordro criminol. 
I Is sont co-auteurs parco quo le crimo oat voulu par oux-n&moa on 
accord avoc lo supdriour . La situation juridiquodo cos Allomand s 
oat siWlla’lro b cello do coux qui dovionnont volontairomont membra 
d'un gang criminol, Los cr imes qui lour sont ordonnos et oxdcutds par 
eux aorft lours propros crimos i 

2# .Los agonta ot fonct lonnairos do l’apparoil civil - pollcior, 
adminiatratif ot judiciairo - do 1'Etat allomand qui no sont pas - do 
lour volonto - on n§mo tomps mombros dos organisations ot formations 
nazioa dnumdroo3 sub, 1, portont oux ausai la rosponaabilitd do lours 
crimoa commis aur I'ordro d'un suporieur. Car i Is ^ font lour sorvico 
volontairomont ot ils pouvont ddmiasionnor . Uno domlssion pout 
naturollomont avoir pour oux aos corufdquoncos matdriollos gravoa. Lo 
dangor do cos consoquoncos no pout pas constituor un otat do dotrosso 
ou do ndcoasito vls-h-vis dos crimes odioux (''infamous 11 a dit lo Lord 
Cbancolior lo 10 mars 1943). do sorto quo 1'or.dro auporiour pourralt 
oxcusor tola crimos. Mala a^l'agont ou au fonctionnairo d'Etat ou 
au jugo qui ont rofuso d'adhoror au parti nazi ot sos formations, un 
courago nc pout pas $tro ddnid, Cost lo aigno d'un otat moral diffo- 
rent do colul d'un nazi, Ici la prosomption d'un accord proalablo avoc 
loa crimos no soralt pas justifioo. Par consoquont un agont, fonctipn- 
nairo ou jugo non-nazl qui a commis un crimo do guorro sur I'ordro du 
supdriour dovralt fttro autorlsd do so dofondro par l'oxcu30 do I’ordro 
du supoplour & condition qu'll puisao prouvor qu’il a commis lo crimo 
dan3 l'otat d'uno contrainto vralmont irrdsiatiblo (p# ox, : sous la 
monaco do mort solt contro lui-ridmo soit contro Sa famillo). La Cour 
compotonto docidora solon los circonstancos concrbtos do chaquo cas, 

II ost impossible do los connaftro ct do los dnumdror d'avanco, On 
pout treuvor dans la jurisprudonco do chaquo pays un assoz grand nombro 
do procqdonts qui pourraiont sorvir do guido. 

3, Lo mombro dos forcos armoos n'ost pas on gondral un volontairo# 

II ost obligo do sorvir. Do son adhosion aux forcos armoos on no pout 
rlon conclure b. l'egard de son etat moral. II est oblige d'obeir 
h I'ordre, Mais d'ajjtre part il est protegd contre l'obeissance h. 
I'ordre criminol par la disposition du Code Penal Militalre citee 
dans le rapport de M. de Baer, S 'il obeit h I'ordro criminol, il ost 
memo punlssable. L'excuse de l'ordre supdriour ne joue pas en principo. 


I 



Mais si un^militaire non-nazi est forcd de commettre un crime par l'ordre 
de son superieur sous la menace de nort immediate, 1 'excuse pourralt 
etre invoquee s'il prouve la contrainte irresistible. La Cour competente 
decidera comr.ie dans les cas sub# 2# 

4# Enfin pour dviter tout malentendu je tiens & souligner que : 

(a) les crimes commis sans l'ordre soit par les Nazis soit 

par les non-Nazis sbn'fc eh dehors de non rapport; 

(b) 1 'adhesion volontaire au parti nazi et ses formations est un 

lndicateur objectif d'un etat moral (subjectlf), mais rien 

ae plus . 

B# La section propos de. 

De non rapport et de ses conclusions results la solution suivante 
du problbme s i 

L'ordre du superieur ne doit con stituer en r-rincipe et en genp&al 
aucune excuse pour les' criminals de guerre allemaricTsT Cette excuse " 
eat par consequent inadmissible : 

(i) Absolument j | 

(a) si le criminal accuse etait nembre du N.S.D.A.P, - S.A. - 
S#S. - Gestapo - Waffen S.S. sans distinction du degrp de 
son crime, sans distinction si 1 'accuse a commis ce crime 
comme moinbre d'une unite nazie ou cornmo nembre de 1 'appareil 
d'etat politique, adminis tratif , judiciaire ou comr.ie membre 
des formations armeea; 

(b) si lo crime commis par un non-Nazi dr.r/. t odieux ("infamous"). 

(ii) Rolatlvement t 

si le criminal accuse, n'etant pas de sa volonte membre d'une 
organisation enumeree ci-dessus, a commis un crime do guorre 
non-odieux dans 1'etat de contrainte irresistible erode 1 
par l'ordre criminel du superieur. ~~ 

t U n tel accuse pout/faire valoir cette excuse et c'est la Cour 
competente qui decidera solon des circonstances concrbtes si l'ordre 
du superieur est ou non dans ce cas 1& un fait jus tificatlf . 
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LOUDON INTERN ATI OHAL ASSEMBLY 


COMMISSION I. FOR QUESTIONS CONCERNED Y/ITH THE LIQUIDATION OF THE WAR 
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116, Eaton Square, S,W. 1, 
l$th April, 1943, 

SUPERIOR ORDER. 

The answers which I have received up-to-date reflect a great 
variety of views, 

1, First of all I would like teo remind the Members that it was under- 
stood, at the meeting of March 15th that a discussion would lead nowhere 
if we did not all decide to approach the subject from the same angle : 
at our first meeting the majority decided that I v/o’uH'SraTt" a proposal 
based on the idea that Superior Order is a defence, and that I would 
then try and state the exceptions, i,eT*the particular cases in which 

it is not a defence. 

This I did. 

At the end of our second meeting, after a long discussion, it 
seemed to appear that the Commission now felt that Superior Order 
is never a defence, 

I then wrote my letter of April 8th drawing your attention to 
the consequences which this last view would involve. 

In this paper I am dividing the opinion of the members into : 

I. Those who feel that Superior Order a defence, but that 
there are exceptions to that rule; 

II.- Those who feel that it is_ not a defence, but who allow 
excoptions to that principle and 
III, Those who feel that Superior Order is never a defence, for 
v/ar crimes', * 

2, Several Members have expressed the idea that the admission cf the 
defence should be left entirely to the Court. All Courts have the power 
to decide whether a defence is a good one or not, and by saying that the 
decision on the principle should be left to the Court we are not contribu- 
ting to 3<blve the question. Moreover if each individual court is left 

to decide this question of principle, many different conflicting solutions 
will be given to it, whereas unity is the aitn we should have in view. 

The Commission v/ill of course conform to the decision of its 
majority, but I would like to point out that what we are precisely 
expected to do, is to state some legal principles which, if they wore 
internationally agreed upon, wou ld servo as a gui de to t h e Cour ts, so 
that the jurisprudence of tho'TTourrs would reach s o me* lid rb of’ "ha rmony 
in respect of Superior Order, 

3, The third point I would like to make is that opinions 3uch as : 

"in respect of v/ar crimes etc," (all of which are heinous and 

revolting) "Superior Order shall be a defence except,.... in the 
case of a heinous or revolting crime", seem to me to include a 
contradiction. If there is none, would tho proposers please make a 
concrete discrimination between the crimes which are "revolting" and those 
that are not , 

4, Finally we have Mr, Latey's proposal which I assume to bo : 

(a) SUH3RI0R ORDER is - and can never bo - a defence, 

(b) on the other hand wo should revise and rostrict our list of war 
crimes, so that it includes only a few of the most heinous and 
major crimes. 

This proposal certainly deserves consideration. In view of its 
discussion, perhaps Mr, Latey will select from our list those particular 
major war crimes which he has in view, 

5, Should any of tho Mombors wish, either to revise thoir own opinion, 

or to propose amendments to any of tho ehclosed proposals, I J .Will bo gratef 
if they will do so before SATURDAY, 24th instant, 1 

I wish to thank the mombors who havo contributed, for their 
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kind collaboration. 


I. MEMBERS V/HO PEEL THAT SUPERIOR ORDER -3 A DEFEIICE, BUT THAT THERE 
aRe exCeM? loife "to TPIiTT ru lC 

IT IS PROPOSED : 

that. In respect of war crimes, the list of which has been previously 
adopted, 

SUPERIOR ORDER shall be considered as a defence, except * 


CHAIRMAN >s 
SUGGESTION 


•H.. ROLIN's 


(a) when the act charged was in excess of ~ or not 
: covered by - the order given, 

or(b) when the person who executed the order was in such a 
position that he had the time and the opportunity to 
question its lav/fulness and to exercise some 
discretion as to its execution, 
or(c) when the person who executed the order was at the 

time, or afterwards became, a member of an organisa- 
tion instituted with a view to the commission of such 
acts as are considered heinous by the majority of 
the civilised nations. 

(a) (like the Chairman's suggestion), 

: or(b) (like the Chairman's suggestion), 

or(c) when the accused person has beer, ordered to commit the 
crime in his capacity of member of an organisation 
of which he has become or remained a member knowing 
that this membership implied the execution of criminal 
orders, 

or(d) when the act charged was of a heinous nature* 


DR , LEHMANI! 'S (a) (like the Chairman's suggestion), 

sUCgES^CiqN T or(b) when the accused knew or must be presumed to have 

known that the order had for its object or related to 
the committing of a crime, or an obvious and flagrant 
breach of the laws of war, 

or(c) when the accused executed the order in his capacity 

as a member of an organisation of which he had become 
or remained a member knowing that such membership 
implied the execution of orders having for their 
object or relating to the committing of crimes* 


CZECH SUGGESTION In order to make the Czech proposal (signed by Messrs 

No* -S' V BENES , CISAR, ECER and SLAVIC) fit in with the general 

frame, the Chairman lias redrafted part of it in the 
following way : 

- when the accused executed the order in a state of 
irresistible compulsion; such compulsion however 
cannot be said to 'nave existed j 
(1) when the crime was of a revolting naturo, 
or (2) v/ hen the person who oxocutod the order was at 
the time or afterwards became a member of an 
organisation, tho membership of which he mu3t have 
known to imply tho duty ifo execute criminal orders, 

LORD MAUGHAM'S (a) in the case of Generals and those of a superior rank, 
5T16 gE5¥IoN : or(b) (like the case (a) of tho Chairman's suggostion), 
or(c) (like the case (b) of tho Chairman's suggestion). 




1 


1 


V 

D R« B ISSCHOP 'S (1) whon the intellectual development of tho person who 
Tloir : received tho order and oxoouted It justifies the 

presumption that ho fully understood the criminal 
purport of it and agreed with it and voluntarily 
obeyed it, 

.'v or (2) ; when a general order is given and the details of its 

• * execution are left to the parson who performs the act. 

or (3) whon tho act which constitutes tho crime was in 
excess of - or not covered by - the order given, 
or (4) whon the person who executed tho order was in such 

. --.-..a position- that he had tho time and the opportunity 

to question its lawfulness and to oxerc!L§e..somo 

!’ .discretion as to its execution, 
or (5) whon tho accused person has been ordered to commit 

tho crime in his capacity of member of an organiaa~ 
tion of which ho has become or remained a member 
knowing that this membership impliod the execution 
of criminal ordors. 


DR« WINKEL'S (a) (like the oase (c) of Hr. RoIiri*s suggostion), 
SljkGt&frlbto V or(b) when the act charged was a war crime, unless 

committed undor coercion. 


DR. do MOOR f S (a) whon tho Axis subordinate is considered to bo awaro 
feUCiGfeSTtoK t that tho order concerned a common or a war crime, 

if the subordinate is doing his s orvice voluntarily, 
that means s if ha is or if he has boon a mombor of 
the II C S iD.A.Pr of the S.A., of tho S,S 0 , of tho 
Gostapo or of tho Waff on S t S., 
or(b) evory Axis subordinate, who is not a mombor of those 
Nazi formations, is also considorod to be aware that 
the order conoorned a common or a war crime, but that 
he even then can appoaj to tho ploa nf superior order 
in so far as ho can prove that he committed tho crime 
in a state of irresistible compulsion. 
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MR. S.N.GHOSE (a) 

stoesti^t t 

or (b) 
or (c ) 
or (d) 


when tho charges brought against an accused are • 

considorod heinous by tho majority of the civi li3od 
nai ions t 

(like ma3e (a) of the Chairman f s suggestion), 

(like case (b ) cf the Chairman • s suggestion), 
when the perron who oxoouted tho order was at the time, 
or afterwards became a member of an organisation 
association v/ith which implied tho execution or 
commission of heinous acts or ordors. 


II. MEMBERS ' HO FEEL THAT SUPERIOR ORDER LS NOT A DEFENCE , BUT WHO ALLOW 
i^E PtTon s~to 0 

IT IS PROPOSED s 

that. In respect of war crimes,, tho list of which has been previously 
adopted, 

SUPERIOR ORDER shall not he an absolute dofonco : 


MR.VERNON Tho Court may acquit tho accused person or mitigate 

tho punishment imposed whore tho circus tancos attending 
STOGETFTON : the carrying out of tho order in question wore such as 

in tho op5nion of tho Court justify such acquittal or 
mitigation. 


I'.MATTHIEU’S SUPERIOR ORDER shall not bo .;onJUdii*» n? a dofonco j P 

S Ub GES TI 0 1 f t 
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Hov/over, tho Courts may take Into account the amount of 
discrimination and discretion tho person who exocuted the 
ordor vms in a position to exercise as to such oxocution. 


III. MEMBERS WHO FEEL THAT SUPERIOR ORDER IS NEVER A DEFENCE FOR WAR CRIMES 

CZECH SUGGESTION (Messrs. BENES , CISAR. ECER and SLAVIC ) 

ffoTT l 

SUPERIOR ORDER is not a dofenco. 


MR. LATEY *s 


I strongly urge that w e very carefulfy revise our 
list of war crimes and make it a principle that to 
charges of 3uch War Crimes SUPERIOR ORDER shall ho 
NO DEFENCE. 
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LONDON INTERNATIONAL ASSET© LY 


COMMISSION I. FOR QUESTIONS CONCERNED WITH THE LIQUIDATION OF THE WAR 


PRELIMINARY REPORT ON THE PLEA OF SUPERIOR ORDER 


(by Dr. J.Mjdo MOOR ) 

The problem of the plea of superior order has two special aspects j 
L. JUS CONSTITUTUM. 

The Sub-Cpmmittee on the Defence of Superior Order of the Cambridge 
Committee concerned with crimes against international public order 
considered especla lly the “jus constitutum'-' „ 

They - -’ sent a questionnaire to all the members of the Committee, and 
received many answers® 

Unfortunately the Report of that Sub-Committoe has not yet been 
finished, and I have no right to publish the answers, with the exception 
of two of them, viz. those of Dr c do Baer and of myself. 

Therefore to this short introduction I join : 

(a) the questionnaire, 

(b) the answers of Dr. de Baer, 

(c) ' the answers of myself. 

i • . * 

As a result of the joint answers on the questionnaire it can be said 
that generally speaking the existing national regulations are fairly 
satisfactory. The judges have a great deal of liberty on this point, and 
in my opinion, if a general principle is given for the jurisdiction by 
the International Criminal Court, the National Courts will follow readily. 

II. JUS CONST IT U3 NPUM , 

It will -be necessary for the new International Criminal Court to 
give some general rules on the Defence of Superior Orders. 

But I think that those ought to bo not too strict, and not too 
much elaborated, whereas its dotails will bo expressed in a natural way 
in the jurisprudence of fcho Court 0 

Two goneral principles will bo sufficient : 1 

(a) . The dofonco of superior ordors will not bo. recognisod whoro 
tho perpetrator was awaro, or could bo av/aro, that his dood was infamous. 

(b ) The prosocuttn 3hall Include not only tho hlgh-placod indivi- 
duals who inspirod and diroctod tho crimes, but also thoso who havo 

organised thorn and talcun a rosponsiblo part in carrying thorn out, 

! 

Thoso principles havo of courso to bo olaboratod, but thoy may bq 
usoful as a basis for a preliminary discussion,. 

For tho othor points I rofor to tho appondicos. 


APP ENDIX I, 

INTERNATI ONA L COMMISSION FOR PENAL RECONSTRUCTION AND DE VEL OPMENT 
COMMITTE E CONCERNE D WITH CRIMES AGAI NST INT ERNAT IONA L PUBLI C ORUEF 
Sub-Commi t t oo on tho D ofonco cf Suporior Ordors. 
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LONDON INTERNATIONAL ASSEMBLY 


COMMISSION I. FOR QUESTIONS CONCERNED WITH THE LIQUIDATION OF THE WAR 


PRELIMINARY REPORT ON THE PLEA OF SUPERIOR ORDER 


(by Dr.J.M,do MOOR) 

The problem of the plea of superior order has two special aspects * 
L. JUS CONSTITUTOR. 

The Sub-Cpmmitteq on the Defence of Superior Order of the Cambridge 
Committee Concerned with crimes against international public order 
considered especia lly the H jus constitutum'-' „ 

They-' sent a questionnaire to all the members of the Committee, and 
received many answers. 

Unfortunately the Report of that Sub-Committee has not yet been 
finished, and I have no right to publish the answers, with the exception 
of two of them, viz. those of Dr c do Baer and of myself. 

Therefore to this short introduction I join s 

(a) the questionnaire, 

(b) the answers of Dr* de Baer, 

(c ) ' the answers of myself. 

t • - • - 

As a result of the joint answers on the questionnaire it can be said 
that generally speaking the existing national regulations are fairly 
satisfactory. The judgos have a great deal of liberty on this point, and 
in my opinion, if a general principle is given for the jurisdiction by 
the International Criminal Court, the National Courts will follow readily, 

II. JUS CONSTITUENDUM , . 

It will be necessary for the new International Criminal Court to 
give some gonoral rules on the Defence of Superior Orders. 

But I think that these ought to be not too strie.t, and not too 
much elaborated, whereas its dotails will bo oxprossod in a natural way 
in the jurisprudence of jbho Court 0 

Two goneral principles will bo sufficient t ( 

(a) The dofonco of suporior orders will not bo. rocognisod whoro 
tho perpetrator was awaro, or could bo avvaro, that his dood was infamous. 

(b) Tho prosocutL' n shall include not only tho high-placed indivi- 
duals who ins pi rod and di roc tod tho crimes , but also bhoso who havo 

organlsod thorn and taicun a rosponsiblo part in carrying thorn out, 

) 

Thoso prlnciplos hayo of courso to bo olaboratod, but thoy may bq 
usoful as a basis for a preliminary discussion. 

For tho othor points I rofor to tho append! cos. 


AP PENDIX I , 

INTERNATIO NA L COMMISSION FOP. PENAL RECONSTRUCTION AND DEVELOPMENT 
COMMITTE E CONCERNE D WITH CRIMBS AGAINST INT ERNAT IONA L PUBLI C ORUEF 
Sub-Commlttoo on tho Dofonco cf Suporior Ordors, 




- 2 - 


Doar Mombor, 

It will bo of groat assistance to tho Sub -Commit too if you will 
bo- good onough to prepare a statomont as to tho position of tho law of 
your country on tho following quo&blon3 j 

(1) to what oxtont doos tho criminal lav/ of your country rocogniso tho 
ploa of suporior ordors as a justification for illogal acts? 

(2) to what oxtont, if any, doos your military law diffor in this 
rospoct from tho* gonoral criminal law of your country? 

(3) what qualifications, if any, with roforonco to tho lawfulnoss of 
superior ordors, doos tho law of your country rocogniso with 
rogard to tho duty of tho soldior to oboy tho ordors of suporior 
officors? 

(4.) is thoro any information availablo with rogard to tho practico, 
during tho first World War, of tho military courts of your 
country with rospoct to the ploa of suporior ordors put forward 
by mombors of onomy armod forcos accuaod of a v/ar crlmo? 

Yours sincoroly, 

J.H. do MOOR. 


APPENDIX II. v 

INTERNATIONAL COMITSSION FOR PENAL RECONSTRUCTION AND DEVELOPMENT 

COMMITTEE CONCERNED WITH CRIMES AGAINST INTERNATIONAL PUBLIC ORDER 


Sub-Committoo on tho Dofonco of Suporior Ordors, 


To what extont doos tho criminal law of youft counts 
tho ploa of suporior ordors as a justification for 


rocognis o 
.local act’s ? 


In tho Bolgian criminal law tho gonoral principlo on tho mat tor 
is statod in art* 70 and 7J. of tho Ponal Cpdo which aro wordod as follow® j 
u Artlclo 70. II n’y^a pas d ’infraction loroquo lo. fait otait 
ordonno par la loi ot co murYo par I'autorito.” 

Thoro is of courso no difficulty whon tho act was allowod by law 
and ordorod by tho authoritios 0 Tho difficulty bogins, whon ono must 
mako a choico botwoon oboying tho lav; and obeying tho' authorities and 
for privato porsons tho gonoral rulo is that v/hon such a choico must bo 
mado it is tho lav/ that must bo ob'oyod* But for porsons who by tholr 
position havo a duty to oboy tho ir suporior, such conduct is not always 
-practicable . Tho rulos by which thoy aro to bo gov.ornpd in stitch a 
caso aro tho following t 

Tho soat of th'o . matter of superior ordors is in art,, 66, soction 3 
of tho Ponal Codo j according to this provision tho person who glvos an 
ordor to commit an offonco is a partner In tho offonco t 

u soront punis commo autours ^d ’un crimo ou d ! un dollt coux qul, 

M par. ....... .abus d’autorito ou do pouvoir auront diroctomont 

"provoquo h. co crime ou h co dolit.' 1 
so that tho person in v/hom tho illogal ordor originatod i3 punishablo 
in tho samo v/ay as tho pors on who oxocutod tho ordor* 

Thoro is howovor no liability unloss tho crlmo w as conimlttod or 
at loast attomptod. Moroovor tho porson who gavo tho ordor is not liablo 
unloss ho had in viov tho specific crlmo which was, in fact, committodj 
not only must tho ordor rofor to tho spocios of crimo which was, in fact, 
committed (so that a porson ordoring a thoft will not r.j liablo for a 
murdor which might havo boon committed on that occasion, likowiso i> porson 
who gavo tho ordor to po ison anothor would not bo a partner in tho crlmo 
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if tho victim had boon stabbed), but tho porson who gavo tho ordor 
(of murder for ins tancoT must havo willod tho doath of tho spocific 
porson v/hoso doath v/as intondod. (E,g, t A. givos Bo tho ordor to 
kill X,; whilst doing this B„ kills Y. ; A. will not bo liablo for 
tho doath of Y. ) 

From this follows that tho ordor must havo boon a spoolal 
ordor (o,g, to kill a specific individual) and that, as a rulo, a 
gonoral ordor (o t g, to kill “anybody'* 1 ) would not bo construod ns 
criminal, 

i • 

A superior ordor is, in so mo instances, a form of compulsion 
or coorcion;, As to coorcion tho Bolgian law provido 3 : 

" Artlclo 71 , II ^n»y a pas d 'infraction lor3quo l'accuso ou lo provonu 

a oto contraint par uic forco h laquollo il n*n pu 

11 rosis tor, 11 

In othor words thoro can bo no offonco committod whon tho agont 
actod undor such compulsion that ho was unablo to rosis t,.- , Tho quostion 
of knowing whothor tho compulsion wn3 sufficiontly sorious is a mat tor 
of faot which must in oach particular ca3o bo docidod by tho court : 
liability shall bo incurrod vmloss compulsion was of such a naturo that 
rosistanco was humanly impossibio, Coorcion can of courso bo oithor 
physical or moral. Moral coorcion can bo oxorciscd by tho fact of a 
superior giving an ordor to a subordinouo * if tho offendor givos 
ovidonoo that ho actod only upon an order of his superiors, for mattors 
which woro within their sphsrs of authority, and for which they had power 
to give him orders, and his duty was to obey, onl y those v/ho have o rd ered 
the act will bo punishable, and che person who"’*’ executed the order cannot 
be punished, This principle is stated in art, 152 and following, ..and 
in art, 260 of tho Penal Code, 

Article 1 52 provides that : 

; "Si* Pinculpo ^Ubtifie qu’il a agi par* ordre de son suporieur 
- "pour des objets du rossort do celui-ci et sur lesquels il lui 
"eta it dti obeissance hierarchique, les peinss portees par les 
"articles precedents seront applicablos seulemont aux superieurs 
"qui auront donno i f ordre," 

"Art icle 2 60. Lorsqn'un fonctionnaire ou officior public, un 
"tTeposTtaa x~e ou agent de la force publique aura ordonne ou 
"fait quelque acte conj/raire 'a une loi ou. & un nrreto royal, 

"s »il justifio qu Ml a agi par ordre de sos superieurs, pour 
"des objets du rossort de ceux~oi et sur iosquei a il leur 
"etnit dQ une obeissance hierarchique, il sera exempts de - 
"la peine, elle ne sera, dans co cas, r.ppliqnee qu : qux • 

"superieurs qui au.rcnt dcnntS l^ordre," 

From this follows that, according to ordinary Belgian criminal 
law, any public officer or civil servant or soldier v/ho does nn act 
v which la contrary to j aw cannot bo punished if he can prove that ho 
acted on superior order, provided that the act which, v/as ordered was 
(1) one which was within tho field of competence of the superior who 
gave the order, and (2) cno in respect of which tho person v/ho carried 
out tho order hnd tho duty to oboy r 

It has been held by tho Bolgian Court of Errors (Cassation bolge 
27,7,1891, Pas 0 1891, vol I, p,228) that this article coders any 
illegal act whothor It bo a tree peas.,, a mi c demeanour or oven a follpny, 
provldocl the other*- requirements of artlclo 2d9 are fulfilled, 

Tho principlo of tho non-liability of tho Inferior v/ho has 
carriod out a superior order has thus boon oxtoridod to its oxbrotr.o limit 
by Belgian jurisprudence , In practice, the Belgian Courts havofiovor 
boon called upon to deoido in a enso whoro a hoinouc foloi.y h"d boon 
committed, and it is very doubtful whethor, in such a case, the ruling of 
tho Cour do Cassation would bo uphold, 

(N*B, Tho person v/ho has committod an act contrary to law must, 
in somo casos, after having oboyod his superior, donounoo tho fact to tho 
compotont authorities, othorv/iso hs may bo hold’ porsonnlly liable for 
tho offenco which lo has, by order, committod.) 

Conflits of duty may of courso ariso in somo cf those casos, 
but tho Ponal Codo l-v.thor doflnos nor consldors conflicts of duty* as 
s uoh , 

X X 
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II* To wh at oxtont, if any, doo3 your military lav; diffor in this 
'rospoct from Tho~ gonoral criminal law of your country?' 

£a) Thero is no fundamental difforonco bdr/oon tho military lav/ 
(Codo Ponal Militairo) and tho gonoral criminal lav/* If anything, tho 
military law moro spocifically upholds tho duty of tho soldlor to 
obey tho ordors of his superior officer, provided tho ordor is ono 
which concerns a military sorvico. In this rospoct, art, 28 of tho 
Military Ponal Codo providoa ; 

“Lo militairo qui rofusora d'oboir aux ordros do son suporiour 
"ou s »abstiondra b dossoin do los oxocutor, lorsqu’il ost 
"commando pour un sorvico, sora puni do destitution s»ll ost 
“oftficior, do 1 ’omprisonnomont militairo do trois mois & 

“trols ans s * i 1 ost sous-off icior, caporal-briradior ou 
“soldat 

In timo of v/ar, or in fiho prosonco of tho onon$r, tho punishmont 
is moro sovoro and can ovon bo doath* Whon tho rofusal to oboy is mado 
by moro than throo soldiers it is doecribod as a rovolt, 

(b) Ad to tho Disciplino Rogulajiions (Rbglomont do disciplino) 
it is providod in art, 3 that : 

“Tout militairo ost obligo, dans lo sorvico d'oboir promptomont 
M ot sans rdpliquor aux ordros do scs suporiours ot do los oxocutor 
“fidblomont, sauf lo droit d'on portor onsuito sos plaintos. 
“lorsqu'il so^trouvo loso. Ia disciplino faisant la forco princi- 
“palo dos armdos , on sorvico (x) il importo quo tout suporiour oxigo 
“ot obtlonno do sos subordonnds uno obdissanco ontibro ot uno 
“soumission do tous los instants; quo los ordros soiont oxocutos 
"littoralomont, sans hositation ni murmuro ; I'autoritd qui los 
“donne ^on ost rosponsablo ot la reclamation n'ost porniso b 
“1 'inforiour quo lorsqu'il a obdi„ ,, 

lo that horo again tho rulo is xhndamontally tho samo t comploto 
obodionco is roquirod, ordors should bo oxocutod, tho inforior may only 
lodgo a complaint aftor ho has oxocutod tho ordor, and tho superior 
is rosponsiblo for tho consoquoncos , But this only applios to acts 
which aro comprisod within tho scopo of military dutios, l,o. “on 
sorvico. “ 

x x 

x 

I II . What qualifications, if any, with roforonco to tho lav/fulnoss 
of superior order, aoos tho 'lav/ o f your c o un t ry r o c o gnl s o 
with' rognrd to tho duty of €Ko aoTfliorTo oboy tho ordors 
o f superior off i cora? 
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Ono may say that any ordor which i3 not connoctod with tho 
sorvico must not bo c.arriod out, a fortiori whjn such ordor 13 illogal. 

It is obvious, for Instance, that if a suporior gavo to on 
inforior an ordor such as “shoot yoursolf” or “pull out ono of your 
tooth or “marry this woman” such an ordor, ns It is not connoctod 
with any military duty, should not bo carrlod out 0 (Goodseols Droit 
Ponal IIos, 81-82* ) A Flanders Court Martial (C» do G. Fl, Or. 14 nvrll 
1900 P.P, 1900-520) held that an inferior must carry out a superior 
ordor, provided that the order concerns a military duty, but that this 
rule applies to any military duty, whatever it may be. 

The Cour Militairo of Belgium upheld this principle in a decision 
delivered on 23rd August, 1907 (Rev. Dr e Penal 1908 p, 133) and 
the Cour de Cassation did the same, (Pas, 1878ol.384 and Pas 0 1879,1,34.) 

On August 10th, 1901, the Antwerp Court Martial (Pas, 1902.111,94) held 
the same view when it decided that a soldier who had refused to comply with 
the order of an officer v.ho commanded him to sign a legal document had 
committed no offence, on the ground that signing a document ia not a 
military duty. In the same connection, a quartermnster-sargeant would 
be justified in refusing to comply wi th an order given to him by the 
company Commander to tho effect of falsifying the company's accounts in view 


(x) Un militaire ost en sorvico lorsque, rov£tu de son uniforme cu on 
costume civil, il remplit ou so trouvo dans 1 'obligation de Vo my fir 
un dos devoirs mllltaires do son grade ou do sa fo:<iction a 
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of concealing a deficit (Goedsoels loc. r cit* 82), ' 

From this raay- bo .drawn the conclusion that,, in Belgian military 
law, when given by. a superior officer, 

- an order v/hich concorna neither the military service nor a military 
duty, need not bo obeyed, (C,M. 6 mar3 1916 aff, Davidt3.) 

- an order which ia diroc.tly concerned with military service or a 
military duty, must bo obeyed oven if it is unlawful (Goodseels loc, 
ct, 82) . 

There is in the Belgian Code, no provision similar to art, 47 of 
tho new German Military Penal Code of Dec 0 1st, 1940 (R.B.G.L.- 1-1347), 

As has been said above, tho only requirement la that the order 
must bo connected with the service. It is, of course, for the Court to 
decide whether tho order was - or not - connected with the military 
service or duty. In time of war an order to kill civilians would probably 
be construed as an order relating to a military duty, Thore is no 
doubt that members of a firing squad could not bo prosecuted for having 
obeyed a superior ordor. Liability would probably depend on the respective 
situations of tho persons who gave - and who oxocutod - tho order, and 
on the amount of discretion which the lattor could reasonably be oxpected 
to exerciso* 

There are no special legal qualifications with rospoct to the 
lawfulness of tho ordor, so that the rules laid down in the answer 
to question 1 are applicable. But of courso the order must be a 
command to do (or not to do) a spe c ific ac t and not merely a roquost 
or an advice. Tho form of tho ordor is immaterial , it may be given 
in writing or by word of mouth; the quo3tion of do ceding what Is an ordor 
belongs to the court,' It is probable that a court would not consider 
words such as "houses may be lootod" or "prisoners may be killed" as an 
order, but rathor as an option or permission. On tho other hand a 
specific prohibition such" as "no prisoners shall be mado "would most 
eoptp.inj.y bo construed as an ordor to kill prisoners. 


IV , I s 'the ro any Information ava j lablo wi th rogard to t h o practice, 
during' ' tho first \Vef-rd fr/ar, of" tho m iTitary courtsT'cY y our 
country with respeot~of tho p lea of superior orders put forward 
by mom do ra = oTT enemy armoH forcos accusocTof a~war crimp. 

Thore is no information available on that subject. I know of 
no members of onomy. armed forcos accused of a war crimo who wore triod 
during tho first World War by tho military courts cf Belgium. Tho only 
Gdrman who was indie tod 11I.C*0. Rnndohr) was tried by tho Supromo Court 
of Leipzig «• and was acquittod ~ tho question of suporior ordor was not 
raised in this caso 0 


Mo do BAER. 


August 22nd, 1942, 


APPENDIX III 


Quo st ions I and III. 


In Dutch lav; tho so points aro covorod by Sectipn 114, sub-soctions 
1 and 2, and Section 1 of tho Military Criminal Code, and by Soction 3 40 
and 43 of tho Civil Criminal Codo 0 

Thoso soction3 read as follows : 


oxcoods tho snma, is guilty of doliborato disobodionco , and shall 
bo llablo to imprisonment not oxcooding ono yoar and nine months. 
If tho fact is •-ccr.ir.ilb tod in timo of war, ho shall bo liable TjO 
Imprisonment not oxcooding four yoars , 
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u Soctlon 1 of th o Military Criminal Codo : 

In applying tho prosont codo rogard shall bo had to tho 
provisions of tho ordinary criminal codo, including tho ninth 
chaptor of tho First Book, oxcopt in cases whoro tho oivil and 
military codes diffor (C.C.C.91), 

H Soction 40 of tho Civil Criminal Codo * 

No ono shall 'bo liable to punishment for committing an offonoo 
under tho influence of irrosistlblo compulsion* 

u Soctlon 45 of tho Civil Criminal Codo i 

No ono a hail bo Hallo to punishmont for committing an offence 
whilo oxocuting an ordor given by a competent authority* 

An ordor not given by a component authori ty shall not exempt 
from punishment, unloss tho subordinato boliovod in good faith 
that it was givon by a compotont authority, and unloss its exocutlon 
lay within tho sphoro of his normal duties* M 

Question II* 

Thoro is no difforonco botwoon tho military and tho oivil codo* 

In this rospoct tho military codo is basod ontiroly on tho ordinary 
criminal law* 

Quostlon IV * 

The Netherlands havo no oxporionco of this mattor dating from 
tho first Wofcld War* 


Tho abovo provisions of Dutch law illustrate tho possiblo conflict 
botwoon tho duty of obodionco incumbont on all mombors of tho armod 
foroos, and tho responsibility of tho citizen for his acts, ovon v/hon 
porformod at tho command of a suporior authority* From this no ono can bo 
wholly roliovod, as ovon soldiors and public functionaries romain 
responsible human boings, and do not bocomo more instruments in tho oxorclso 
of their duties, 

Tho military and civil codos tako noto of tho conflict; honco tho 
restrictions to bo found in tho various legal onactmonts with rogard to 
tho duty of obodionco to suporior ordors on tho ono hand., and tho immunity 
from punishmont or grounds for justification on tho other. 

Thus Soction 14 of tho Nothorlands Military Criminal Codo statos 
with rogafd to tho duty of oboying an ordor givon by a suporior officer 
that such an ordor must bo oboyod if givon in tho 3‘itorost of tho s orvico, 
but not, if it morally affoct3 tho privato lntorost of tho suporior officer. 
In tho latter caso, according to Van Dljlc's Commonoary on tho Nothorlands 
Codo (Military Criminal), a subordinato can rofuso to oboy* In doing so 
ho acts on his own responsibility. Ho cannot pload afterwards that ho orrod 
in good faith. 

Moroovor tho authority of a suporior officor to givo tho ordor In 
quostion must ultimatoly be basod on a “logal onactmont", whilst tho ordor 
ltsolf must bo roasonablo and oquitablo. 

As a rulo, howovor, it cannot bo loft to tho discrotion of a 
subordinato to docido whothor an ordor is lawful and roasonablo, and tho 
supo- rior must bo hold liablo for having Issuod it. But this prlnciplo 
is not lntondod to load to blind obodionco. In special oasos an ordor 
may bo disrogardod with impunity on tho ground that its oxocution would 
violato another duty, would provo injurious to another lntorost, or would 
oxposo tho subordinato to punishmont* 

Tho subordinato has on occasions not only tho right to dls rogard an 
ordor. It may bo his duty to do so. for instanco if, in" carrying ou'* 
tho ordor, ho would commit an Indlctablo offonoo, or in other words, in 
tho cos) of an order which tho suporior officor w as not authorised to givo 0 




“ Soctlon 1 of th o Military Criminal Codo t 

Tn applying tho prosont cocVo rogard shall bo had to tho 
provisions of tho ordinary criminal codo, including tho ninth 
chapter of tho First Book, oxcopt In cases whoro tho civil and 
military codos diffor (C.C.C.91). 

“ Section 40 of tho Civil Criminal Codo t 

No ono shall bo liable to punl3hmont for committing an offonoo 
undor tho influonco of irrosi3tlblo compulsion, 

“ Soctlon 43 of tho Civil Criminal Codo j 

No ono' shall’ bo liahlo to punishmont for committing an offonco 
whilo oxocuting an ordor glvon by a compotont authority. 

An ordor not given by a compotont authority shall not exempt 
from punishment, unloss tho subordinate boliovod in good faith 
that it was givon by a compotont authority, and unloss its oxocution 
lay within the sphoro of his normal duties, u 

Question II, 

Thoro is no difforonco botwoon tho military and tho civil codo. 

In this rospoct the military codo is basod ontlroly on tho ordinary 
criminal law, 

C.uostlon IV , 

The Netherlands havo no oxporionco of this mattor dating from 
tho first Wofcld War* 


Tho abovo provisions of Dutch law illustrate tho possiblo conflict 
botwoon tho duty of obodionco incumbont on all mombors of tho armod 
foroos, and tho responsibility of tho citizen for his acts, ovon v/hon 
porformod at tho command of a suporior authority* From this no ono can bo 
wholly rollovod, as ovon soldiors and public functionaries romaln 
responsible human bolngs, and do not bocorao moro instruments in tho oxorclso 
of thoir duties, 

Tho military and civil codos tako noto of tho conflict; honco the 
rostrictions to bo found in tho various legal onactmonts with rogard to 
tho duty of obodionco to suporior orders on tho ono hand., and tho immunity 
from punishmont or grounds for justification on tho other. 

Thus Soction 14 of tho Nothorlands Military Criminal Codo statos 
with rogafd to tho duty of oboying an ordor glvon by a suporior officer 
that such an ordor must bo oboyod if givon in tho 3'itorost of tho s orvico, 
but not, if it morally affoot3 tho privato intorost of tho suporior officer. 
In tho latter caso, according to Van Dijk's Commonuary on tho Nothorlands 
Codo (Military Criminal), a subordinato can rofuso to oboy. In doing so 
ho acts on his own responsibility . Ho cannot pload afterwards that ho orrod 
in good faith. 

Moroovor tho authority of a suporior offlcor to givo tho ordor in 
quostlon must ultimatoly bo basod on a “logal onactmont”, whilst tho ordor 
itsolf must bo roasonablo and oquitablo. 

As a rulo, howovor, it cannot bo loft to tho discrotion of a 
subordinato to docido whothor an ordor is lawful ani roasonablo, and tho 
supo- rior must bo hold liablo for having issuod it. But this principlo 
is not intondod to load to blind obodionco. In special casos an ordor 
may bo disrogardod with impunity on tho ground that its oxocution would 
violato another duty, would provo injurious to another intorost, or would 
oxposo tho subordinato to punishmont, 

Tho subordinato has on occasions not only tho right to dls rogard an 
ordor. It may bo his duty to do so r for instanco lf\, in" carrying ou-* 
tho ordor, ho would commit" an indictablo offonco, or in otho r words, in 
tho coaj of an ordor which tho suporior officor was not authorised to givo 0 
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This brings us to tho second aspect of tho problem, namely 
the plea of suporior ordors as a ground for justification or immunity. 
With rogard to this Dutch law oxprossly stipulates that an ordor 
must have boon given by a competent person, or by a person whom tho 
subordinate regarded in good faith as compotont, and that its execution 
war within tho 3phoro of tho normal duties of tho subordinate. In 
practico tho court will naturally tako irt o account tho difficulty 
of tho subordinate in a docision, and tho compelling authority of tho 
suporior officer. Accordingly, thj court will generally bo inclinod 
to assume good faith on tho part of tho subordinate, unloss there is 
sufficient proof to tho contrary. Tho court has ovon groator liberty 
of action in cases where tho subordinate pleads irresistible compulsion 
(Section 40, Netherlands Military Criminal Code). Both these sections, 

43 (lawful order) and 40 (irrisistible compulsion) are expressly declared 
applicable in Section 1 of the Netherlands Military Criminal Code, 

In the case of acts which clearly violate unchallenged rules of 
international law, it will in my opinion be impossible to assume that 
the subordinate believed in good faith that the superior officer 
was competent to .order their commission, in this case it will generally 
be impossible to speak of irrisistible compulsion, unless a refusal to 
obey would place the life or the safety of the subordinate in immediate 
and serious jeopardy. 

In every case of this kind tho courts will necessarily have 
substantial liberty of action. An International Criminal Court may find 
It possible to give a lead and to create a measure of unity. To this 
end, some general rulo.s ar.d principles along tho lines indicated above, 
to be embodlod in the general armistice terms, may prove of value. 

\ Dr, J.M. Qe MOOR, 


ADDITIONAL NOTE 
by M» do BAER. 

I. COMPARISONS WITH OTHER LAWS : 

1 • In British Military law : ... 

According to. the British Manual of Military law Chapter XIV, section 
443, soldiers who commit war crimes undor order are not war criminals and 
cannot t bo punished by the enemy. “ 

2, In German Military- la w : (Militrtrstrafges otzbuch 10.10.1940) 

(a) as a rule the superior alone is responsible for tho execution of 
the order (art, 47), 

- the inferior may bo punished as well whon either j 

(I) ho has acted in-excess of tho order, 

(ii. ) he has acted with knowlodgo that tho order was one to 
commit a criminal action, 

- whon tho inferior's guilt was not considerable, no punishment 
is necessary, 

(b) incitement, ovon if it is unsuccessful, is punishable (art, 115-116), 

(c) misusing on? *3 authority to compel anothor to commit a crime Is 
also punishable (art, 114), 


II. DRAFT RESOLUTION ON PARTICIPATION IN WAR CRIMES : 

WHEREAS this Commission has defined tho crimes which 3‘nould bo considered 
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ns ”war crimes”, tho punishnont of which is tho concorn of the 
Unitod Nations ; and 

WHEREAS it is nocossary to defino tho conditions in which thoso who have 
participated in such crinos should ho punished; 

IT If PROPOSED : 

I, that, in rospoct of tho ’’war c vinos” tho list of which has boon 
previously adopted t 

1. conspiracy to commit any such crime, provided that tho 
crimo has boon comnittod or attempted; 

2, (a) incitement to commit any such crime, providod that the 

crime has boon committed or attemptod; 

(b) diroct public incitemont to commit such crime, v/hothor 
tho crimo has been committed or attemptod or not; 

3. giving another the or dor to commit any such crime, providod 
that tho ordor has boon oxocutod in whole or in part; 

4, executing another’s ordor to commit any such crimo, oxcopt 
whor it was humanly impossible to do othorwise, taking into 
accrunt t 

(a' tho dogroo of unlaw fulnoss of tho ordor or its contrarinoss 
to tho customs of war; 

(b ) tho know lodge which tho oxocutor could reasonably bo 
cxpocted to hnvo of such unlawfulnoss or contrarinoss; 

(o' tho difforonco in rank and position botwoon tho persons 
who have respectively given and executed the order; 

(d) uhe amount of discrimination and discretion the person 
who -»xecuted the order was in a position to exercise as 
to siicn execution; 

5, wilful and actual participation in any such crime; 

6. assistance, knowingly given, towards the commission of any such 
crime; 

- s£inll make the author liable to the sane penalties as the actual 
perpetrator of such crime. 


II, Superior order shall hov/ever not be treated as a defence : 

1, when the order did not relate to a military duty; 

2, when the act charged was in excess of •• and not covered by the 
order given; 

3* when tho act was obviously and flagrantly in violation o/all 
recognised laws and customs. 
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CONFIDENTIAL 


LONDON INTERNATIONAL ASSEMBLY 


COMMISSION I. FOR QUESTIONS CONCERNED WITH THE LIQUIDATION OF THE WAR 


A NOTE ON THE JURISDICTION OF MILITARY COURTS CONCERNING 
WAR CRIMES, AND ON ART. 22G-230 of the VERSAILLES TREATY 


( By M. da BAER ) 

The opinion has been voiced that, as the provisions of Art. 228- 
230 of the Versailles Treaty were not carried out, they were not 
“given a chance to prove their merits 11 , consequently it has been 
suggested that a scheme similar to that of the Versailles Treaty might 
be an adequate means of punishing war criminals after this war. 

It is therefore not out of place to examine the provisions in 
question, and the discussions which led to their adoption. 


In order to provide for the punishment of the war criminals, the 
Commission on the Responsibility of the Authors of the W ar and on 
Enforcement of Penalties (Commission of XV) had proposed In 1919 
that each belligerent should charge his own Courts (military or civil) 
with judging incriminated persons who should fall Into his pov/er. As 
to the other persons accused of war crimes, it proposed the creation of 
an International Criminal Court. 

Here are the terms of this suggestion which was carried by all the 
members of the Commission except the American and the Japanese : 

Every belligerent has, according to International law, the power and 
authority to try the individuals alleged to be guilty of the crimes 
Of which an enumeration has been givon in Chapter II on Violations of 
the Laws and Customs of-'.'/ar, if such persons have been taken prisoners 
or have otherwise fallen into its power. Ea ch belligerent has, or 
has power to set up. pursuant to its own legislation, an appropriat e 
t ribunal, ml 1 It ary o r~ c lv lY , for tho~ "trial of such cases ’! These courts 
would be able to try the incriminated persons according' to their own 
procedure, and much complication and consequent delay would bo avoided 
which would arise If all such cases wore to be brought before a single 
tribunal. 

There romainq however, a number of charges • 

(a) Against persons belonging to enemy countries who have 
committed outrages against a number of civilians and soldiers of 
several Allied nations, such as outrages committed in prison camps 
where prisoners of war of several, nations were congregated or the 
crime of forced labour in mines where prisoners of more than one 
nationality wero forced to work; 

(b) .Against persons of authority, belonging to enemy countries, 
whose orders wore executed not only in ono area or on one battle front, 
but whose orders affocted in conduct of operations against several of 
the Allied armios ; 

(c) Against all authorities, civil or military, belonging to 
enemy countries, howover high thoir position may have been, without 
distinction of rank, including the hoads of states, who ordered, or# 
with knowledge thereof and with power to intervene, abstained from 
preventing or taking measures to prevont, putting an ond to or 
repressing, violations of tho laws or customs of war (it boing 
understood that no such abstention should constitute a dofonco for tho 
actual porpotrators ) ; 

(d) Against such other porsons belonging to onomy countries 
as, having regard to tho character of tho offonco or tho law of 




- 2 - 

any belligerent cou try, it may bo considorod advisable not to 
procood boforo a court othor than tho high tribunal hereafter roferrod 
to • 

For tho trial of outrages falling under thoso four categories 
tho Commission is of opinion that a high tribunal is essential and 
• should bo established according to tho following plan i 

(1) It shall bo compo3od of throo persons appointod by each of 
tho following governments * Tho United Statos of Amorlca, 
the British Empire, Frahco, Italy and Japan, and one person 
appointod by each of tho following govommonts j Belgium, 

Grooco, Poland, Portugal, Rumania, Sorbia and Czechoslovakia. 

Tho members shall bo selected by oach country from among the 
members of thoir national courts or tribunals, civil or 
military, and now in oxistonco or oroctod as indicatod above. 

(2) Tho tribunal shall havo power to appoint exports to assist 
it in tho trial of any particular case or class of casos. 

(3) Tho law to bo applied by. tho tribunal shall bo “tho principles 
of tho law of nations as they result from tho usages established 
among civilizod peoples, from tho laws of humanity and from 

the dictates of public conscionco 

(4) When tho accused is found by tho tribunal to bo guilty, tho 
tribunal shall have tho powor to sontonco him to such 
punishment or punishmonts as may bo imposod for such an 
offonco or offoncos by any court in any country roprosontod 
on tho tribunal or in tho country of tho convicted person. 

(5) Tho tribunal shall dotormino its own procoduro. It shall 
havo powor to sit in divisions of not loss than fivo mombors 
and to roquost any national court no assume jurisdiction for 
tho purpose of inquiry or for trial and judgment. 

(6) Tho duty of solocting tho casos for trial boforo tho tribunal 
and of dirocting and conducting prosecutions boforo it shall 
bo imposod upon a Prosocutlng Commission of fivo mombors, of 
whom ono shall bo appointod by tho Govornmonts of tho United 
Statos of Araorica, tho British Empire, Franco, Italy and Japan, 
and for tho assistance of which any othor govornmont may 
ddlogato a roprosontativo • 

(7) Applications by any Allied or Associatod Govornmont for tho 
trial boforo tho tribunal of any offondor who has not boon 
dolivorod up or who is at tho disposition of somd othor Alllod 

'■ ‘ or Associatod Govornmont shall bo addressed to tho Prosocutlng 

Commission, and a national court shall not procood with tho 
trial of any porson who is soloctod for trial boforo tho 
tribunal,' but shall .permit such porson to bo doalt with as 
diroctod by tho Prosocutlng Commission. 

(8) No porson shall bo liablo to bo tried by a national court for 
an offonco in rospoct of which charges have boon proforrod 
boforo tho tribunal, but no trial or sontonco by a court of 
an onomy country shall bar trial and sontonco by tho tribunal 
or by a national court bo longing to ono of tho Alllod or 
Associotod Stato3, 

CONCLUSIONS 

The Commission has consequently tho honour to recommend : 

1. That a high tribunal be constituted as above set out. 

2, That it shall be provided by tho treaty of peace : 

(a) That the enemy governments shall, notwithstanding that 
peace may have been declared, recognize the jurisdiction of tho 
national tribuial3 and tho high tribunal, that all enomy persons 
alleged to have been guilty of offences against the laws and customs 
of war and the laws of humanity shall bo excluded from any amnesty 

to which the belligerents may agree, and that tho govornmonts of such 
persons shall undertake to surrender them to be tried. 

(b) That the enemy governments shall undertake to deliver up 
and give in such manner as may be doterninod thoreby ♦ 

(i) Tho names of all persons in command or charge of or 
in any way exorciding authority in or over all civilian internment 
camps, prisoner of war camps, branch camps, working camps and 
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u commandoes and other places who ro prisoners wero confined in any 
of their dominions or in territory at any time occupied by them, 
with respect to './hi ch such information is required, and all orders 
and instructions of copies of orders or instructions and reoorts 
in their possession or under their control relating to the 
administration and discipline of all such places in respect of which 
the supply of such documents as aforoaaid shall be demanded j 

(ii) All orders, instructions, copies of orders and 
instructions. General Staff plans of campaign, proceedings in naval 
or military courts and court of inquiry, reports and other documents 
in their possession or under their control which relate to actions 
or operations, whether in their dominions or in territory at any 
time occupied by them, which shall be alleged to have been done or 
carried out in broach of the laws and customs of war and the laws 
of humanity; 

(iii) Such information as will indicato the porsons who 
committed or wero responsible for such acts or operations; 

(iv) All logs, charts, reports and other documents 
relating to operations by submarines; 

(v ) All orders issued to submarines, with details or 
scope of operations by these vessels; 

(vi ) Such reports and other documents as may be demanded 
■relating to operations allogod to have boon conducted by enemy 
ships and their crows during the war contrary to the laws and customs 
of war and the lav/s of humanity. 

/ 

3, That oach Allied and Associated Government Adopt such legislation 
as may be necessary to support the jurisdiction of tho international 
court, and to assure tho carrying out of its sentences. 

4, That tho five states represented on tho Prosecuting Commission 
shall ’ jointly approach neutral governments with a view to obtaining 
the surrender for trial of porsons within their territories who are 
charged by such states with violations of the laws and customs of 
war and of the laws of humanity. 


This proposal was discarded in favour of a suggestion made by the 
two American. members of the Commission, that all war criminals should bo 
judged by military courts, and th v t whore several nations were concerned, 
members of the so courts should amalgamate in order to form one 
international military tribunal. 

Tho American members, Robert Lansing and James Brown Scott, based 
thoir proposal on five assumptions, which read as follows • . 

1. That tho military authorities, bolng charged with tho 
interpretation of the laws and customs of war, possess 
jurisdiction to determine and punish violations thoroof; 

2. That the military jurisdiction for tho trial of persons 
accusod of violations of tho laws and customs of war and 
for tho punishmont of porsons found guilty of such offenco 3 
is oxercisod by military tribunals; 

3. That tho jurisdiction of a military tribunal over a person 
accusod of tho violation of a law or custom of war Is ncquirod 
when the offonco was committed on tho territory of tho nation 
creating tho military tribunal or whon tho porson or property 
injurod by tho offonco is of th^&ano nationality as tho military 
tribunal; 

4. That tho law and procedure to bo. applied and followod in 
determining and punishing violations of tho laws and customs 
of war aro tho laws and tho procedure for determining and 
punishing such violations established by tho military lav/ 
of tho country against which tho offonco is committed; and 

5. That in, case of act3 violating tho latfs'and customs of war 
involving more than one country, the military tribunals of 
tho countrio 3 affected nay bo uni tod, thus forming an 
international tribunal for tho trial and punishment of porsons 
chargod with tho commission of such offonoos 0 
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Tho American dologation tool: groat pains to pro vent tho adoption 
of tho plan of tho Majority of tho Connies ion i thoy subnittod a 
lengthy memorandum of rosorvations to rofuto tho arguments of that 
majority, Tho portion of Lansing’s schema v/hich concerns war criminals 
was accoptod a3 a wholo. It is with sor.io roluctanco that I vonturo 
to criticise that memorandum, drnftod by lav/yors and statosnon as 
ominont as Lansing and gcott, but as tho scbpo of military law is 
confusod and littlo known it may bo of somo uso if I attempt to dispol 
sorno of tho obscurity. 


A system such as Lansing's could conceivably havo boon based 
oithor on international law or on a 3urvoy of tho various national 
laws of tho countries in which it was lntondod to oporato , 

Lansing’s systor.i was basod on American and international law, 
and ignorod tho logal systems of any of tho Europoan countries in 
which it was to function. 

It is understandable that tho admiration which tho Amoricans 
havo for thoir own Constitution - which is undoubtedly a masterpiece - 
makos thorn inclined to considor it as applicablo to tho wholo world. 

It was an American who said j u V/hat is law for tho American States 
is good enough for tho rost of tho world* 1 and Lansing's statonont : 

,,: 7hat is truo of tho Anorioan States must bo true of this loosor 
union which wo call tho socioty of nations’* is very much to tho samo 
effect. 

Consequently Lansing's memorandum of objections against tho 
syston proposed by tho majority of tho Commission of XV was mainly 
based on Amorican conceptions and procodonts, V/hon ho says for 
instanco that the idoa of an international criminal court v entirely 
lacks procodont3 he moans ”Amorican” procodont3, for such precodonts 
havo oxistod, namoly in Egypt, whoro nixod courts with criminal jurisdiction 
havo boon functioning for many yoara , And the reason why ho was avorso 
to tho creation of such a Tribunal was that it would bo ’’contrary to an 
oxpross clause of tho Constitution of tho Unltod States 1 ’, thorobv moaning, 

I prosumo, tho XIVth Amondmont, Lansing admittedly based his wholo 
reasoning on the assumption that the leading Amorican caso of United 
States v/Hudson (7 Crunch 32) decided in 1812, was applicable to the 
wholo world. In this case it was held that no act is a crime unless 
"the legislative authority has first nado it a crime, affixed a penalty 
to it and declared tho court that shall have jurisdiction of the offence”, 
and from this rule Lansing drew tho conclusion that, because the waging 
of war had not been previously doclarod a crime, the Kaiser could neither 
bo tried nor punished. 

There was another Amorican precodont which prevented Lansing from 
agreeing to tho Kaisor's trial, it was the Schooner Exchango v/Mac Paddon 
Caso (7 Cranch 116) in which the Supremo Court of U,S.A, had decided about 
tho yoar 1810 that a Chief of Stato v/as exempt of judicial procoss, 

Tho recommendation which led to tho drafting of Artlclo 228 of tho 
Versailles Troaty was also admlttodiy basod on an Amorican precodont, that 
of Henry Wlrz, Commandant of tho Confodorato prison of Andersonvllle, 
Georgia, who was tried by a military Commission in Washington and executed 
in 1816, 

In this connection it is interesting to noto that the Supromo Court 
of U,S,A, has on more than ono occasion doclarod somo rules to be of 
universal application when in roallty thoy wo ro not rocognisod outside 
tho boundaries of tho United Statos, I will mention tho loading cases 
of Coleman v/Tonnossoo (97.U.5, 509), Do w v/johnson (100, U,5, 150), 

Frooland v/V/illlams (131, U,S. 405) and othors, in which tho principle that 
local courts havo no jurisdiction to try a punlahablo crime committod by 
members of the invading army, olthcr during or; a fter an onomy occupation, 
was decla re d to bo a principle of public internati onal lr.w 0 (Pinch, in 
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A.J.I*L. 1920, p, 218 & 233*) It is unncossary to remind Eufcopoan 
lawyors that Eu.roponn Courts, and nanoly Fronch Courts havo cbnsistontly 
hold tho opposito vlow, which vms also affirmed, as oarly as 1800 by 
tho Instituto of International Lav;, in Europo it has boon many timos 
hold and it is rocogni3od doccrlno that whore as courts of tho invadod 
country aro nor.iontarily precluded from oxorcising jurisdiction upon 
raonbors of tho invading army, this jurisdiction oxists novortholoss , 
dormant, and as soon as tho obstaclo of oneny occupation has boon 
romovod, tho courts regain possossion of thoir rights, and aro compotont 
to try onor.iy civilians or soldiors who havo committed crimos upon thoir 
torritory at tho timo whon tho onomy v; as in occupation of tho country, (x) 

Boforo going any further it is propor to oxanino v/hat Lansing 
noant by tho words H tho laws and customs of war'* for this oxprossion has 
difforont meanings : 

1, It would bo roasonablo to as sumo that what was moant by this 
oxprossion was " tho internationally accoptod laws and customs of war”, 

Tho only writton laws of war aro agroononts such as tho Gonova and ' 
llaguo Conventions, they aro tho only onos that havo boon internationally 
accoptod, but it would bo inpossiblo for any Continental court, civil or 
military, to . apply thoso lav/3, bccauso they do not provide any ponaltios : 
thoy say what acts aro crimes but they do not say how they can bo. punished. 
As to the unwritton customs of war thoy aro inprociso and vaguo and vary 
from ono country to anothor : tho mothods adoptod by Gormany in roapoct 

of tho occupiod countrio3 aro cortainly vory wido apart from ours; 
shooting of hostagos, incorporation of civilians in Gorman armios, otc.. 
aro not within our concoption of proper bohaviour towards populations 
which might temporarily como undor our powor. It is thoroforo not in 
this sonso that tho oxprossion was meant, 

2, Somo lawyors hold that this oxprossion simply moans “martial 
law u .. According to tho Encyclopodia Britannica, martial law has at loast 
four difforont meanings, but, in most Continental countrios, martial 

law has no oxistonco at all z it is simply thG absonco of law, or rathor 
tho arbitrary will of tho military conmandor z In ca3o of omorgoncy in a 
hdstilo country, v/hon his troops aro in dangor, it is for tho military 
commandor to tako, undor his own responsibility, any mo as ur os ho may think 
fit, ovon shoot civilians at sight. It is by application of such 
"martial law" that in Bolgium, in 1914, tho Gormans protending that thoy 
had boon attacked by f rancs-tircurs , ordorod tho machine gunning of 
hundreds of innocont Civilians. Likowiso, Gorman military courts in 
occupiod countrios procooding on tho spot in a summary way, ovory day 
' sontonco Inhabitants rightly or wrongly accusod of having assaultod or 
ondangored thoir troops or thoir administration. That is what is callod 
"martial lav;". But it is not law, not any moro than tho "law of tho junglo 1 ' 
is a law, and in no ovont, by no strotch of imagination could it bo appllod; 
aftor tho war is ovor ar.d whon tho urgency has passed, to persons v/ho havo 
committod crimes proviously, during an occupation/ It is cortainly not 
that kind of "lav; of war" that Lansing had in view whon, in 1919, ho was 
considering tho ways to punish crimos which had boon committod two, throo 
or fivo yoara boforo. 


(x) By an oxtonsion of this principlo, Gorman soldiors woro tried by 
Fronch courts of tho unoccupiod rogion during tho war, a3 woll as aftor 
tho war by^court3 of tho rogion that had boon oocupiod z efr, Renault : 

25 Rovuo Gonoralo do Droit International Public, p,18j ITorignhac j 24 
Rovuo Gonoralo do Droit International Public, p, 35 (tho sontonco of Ronnos, 
February 26th, 1915, and tho casoa cltod in Janos V/, Garnor, 14, A.J.I.L. 

PPe 83 a 84), All Europoan jurists agraod on that principlo, but not all 
Fronch jurists agrood on tho right of m ilitary courts to assurno jurisdiction 


I 
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3. V/hat Lansing soor.is to havo meant by M tho laws and customs of 
war 11 is tho Anorican ‘’Rul >s of Land \7arfaro u , 


It is incrodiblo that, after tho last war whoroas all tho ) 

European mombors of tho Comniesion of XV wore in porfoct agroomont f 

as to tho technical way by which it was poasiblo, according to thoir i 

own laws, to ons'uro, in tho 1 r own countrios, tho punishmont of war | 

crTminals who had tortured’ and“TcTllod thoir own paoplo, tho Statosmon I 

of Vorsaillos discarded thoir scheme in favour of a plan proposed 
by two outsiders, who had no knowledge of the law or conditions of the 
countries in which the plan was to be carried out, who based that plan 
on their own native law, and whose country, not having been the victim 
of one single war crime had no interest in the question. Is it a wonder 
that the plan was not practicable? The lesson which Is, to be drawn from 
this experience is that if a legal s cheme is to function properly in 
certain countries, the adjustment of the technical details of that scheme 1 
should be loft to lawyers of those countries, ’ 

. , 

x x 

X 

I will now take Lansing*s five points ono by one; I have 
no doubt that they apply in America, but I believe them to be contrary ; 

to the. principles accepted in most European countries j 

1. That tho military authorities, being charged with the 

interpretation of the lav/s and customs of war, possess lit 

jurisdiction to determine and punish violations thereof. 

Are the military authorities charged with the interpretation of jj 

tho laws of war? They are charged with the conduct of the war, the i| 

direction of operations, tho enforcement of thoir own national rules and • 

regulations, which is quite a different mattor<> These’ rules aro in 
^hgland the British Manual of Military Law, in America tho Rules of Land I 

Warfare, in France tho Code da Justice Hilitaire, etc,,.. As long as they j 

apply these rules, no criticism can bo applied to then. But soldiers aro j, 

not lawyors and cannot bo oxpectod to know or interpret international 
laws and conventions : that is eventually tho businoss of lawyers', courts, 
or judges . 

Military courts in general aro, as a rule, rnoroly charged with 
applying tho criminal and disciplinary laws, rules and regulations of 
their own country to their own soldiers who may have committed offences, and j 
in some cases to civilians (who have committed crimes such as treason or 
spying, or who are subject to trial by a military tribunal); exceptionally, 
in the event of occupation, they are competent to deal with inhabitants \ 

who have committed offences interfering with the rights or the safety of the 
Forces of Occupation. . (x ) In most European countries military courts i 

(Courts Martial) are, moreover, not military authorities, but judicial 
authorities upon whom is conferred the duty of judging military matters. 

When they are on the Bench the. members act as judges and not as subordinates 
of tho military commander; they enjoy full independence, in the same way 
as ordinary courts, and are accountable only towards their own conscience. 
Military courts have thoir own rules and procedure : in U<S 0 A, these are 
laid^down in the Manual for Courts Martial, In Belgium in the Code de 
Procedure Ponalo Mllitairo, and so on. 

Violations of tho laws of war, or ’’war crimes 11 are in most cases 
common crimes punishod by the law of the cou itry where they were committed ; t 
murder of civilians, shooting of hostages, rape and abduction of women, z 

doportations etc.,, are all crimes defined by ordinary criminal law which I 

should primarily be tried by the Courts of the place where they were * 

committed, a 

gggraag; a & grtsaj — - - - 

(x) Elbrldgo Colby in 17. A.J.I.L. pp, 113-114; Dig, Op, J.A.C-. 1912, 
pp, 140-141-143; Grafton v, U.S., 206, U.S, 333; Manual for Courts 
Martial 1921, p, 26 cited by Co'lby, boo also Mj litHrs orafgesotzbuch lo,10, 

1940 • 161* 
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2. That tho military jurisdiction for tho trial of parsons 
accused of violations of tho lav/s and customs of war 
and for the punishment of persons found guilty of such 
offences is exorcised by military tribunals. 


I doubt whothor it can bo held as a gonoral rule, in most 
Europoan countries , that tho trial and punishment of persons accused 
of war crimos is exercised by military courts : as a rule those courts 
have jurisdiction only upon the membors of t heir own forcos, and not 
upon enemy soldiers, oxcopt in tho case v/hon, having boon mado prisoners 
of war, they commit an offonco whilst being prisoner; this jurisdiction 
has in somo cases been oxbondod by French Courts to offoncos committed 
prior to capture but not without much opposition and justified criticism, 
for military courts aro courts of oxcoption whose scope should bo 
limited to cases in respect of which jurisdiction has boon oxprossly 
conforrod upon them. Ic is true that tho British Manual (Ch. XIV, 
secto 449) providos that charges of war crimes may bo doalt with by 
military courts, but soction 449 is part of tho "moans of socuring 
legitimate warfare” and does not soom applicable in tho case of an 
“'occupation of enemy territory”, where other rules aro provided (soo 
namely qect. 364), Tho rule that international law does not allow an 
occupier to seizo and try by his military courts an inhabitant for 
crimes which ho might have committed previously was rocognisod in 
art. 6 of tho Armistieo terms of ITovombor 11th, 1918. Evon tho Gorman 
lav/ (MilitUrstrafgosetzbuch 10.10.1940, art 0 161) moroly providos that j 
"Anyono who, in foreign territory occupied by Gorman troops, 
commits, against German troops or against their auxiliaries, 
or against any authority instituted by tho Fuhror, an abt 
punishable uy tho laws of tho Roich, shall bo punishod exactly 
as if ho had committed it in Gorman* territory,” thoreby refusing 
tho jurisdiction of military courts to i (a) offoncos committed in 
foreign torritory not occupied by Gorman troops, fb) offoncos committed 
against ordinary cTvi'lj ana and (c) acts forbidden by tho "laws of war” 
but 'not punishable by Gorman law. 


3 0 That tho jurisdiction of a military tribunal over a person 
accused of tho violation of a law or custom of war is 
acquired whon tho offonco was committod on tho torritory 
of tho nation croating the military tribunal or when tho 
porson or property injured by the offonco is of tho samo 
nationality as tho military tribunal. 

In most Europoan countries, the jurisdiction of a military tribunal 
ovor a war criminal is not acqulrod v/hon tho offonce was committod on the 
torritory of the nation croating tho military tribunal ; Tho question 
of torritory has no boaranco upon this question, for (1) military courts 
do not acquire jurisdiction upon a civilian offondor oven if ho did 
commit his crimo on tho torritory oF~che — nation, and (2) jurisdiction is 
acquired oven outside this territory if tho offender was a soldier, 
Furthormoro. ; Tho cj.rcamstanco that tho porson injured by tho offonco 
is of tho samo nationality as tho court dooa not nocoesarily confor 
upon that court jurisdiction to pass sonionco upon a foroignor. 

(Supposing a Bolgian was injured in Russia by a Roumanian soldior, tho 
Bolgian court: has no jurisdiction to pass sontonco upon tho Roumanian. 
Finally, I do not understand what may bo meant by tho "nationality of 
proporty injurod by an offonco" for I concoivo nationality as an 
appurtonanco of porsohs and not of proporty, 

■* ‘/ 

4. That tho law and procoduro to bo aopliod and follov/od in 
dotonrining and punishing violations of tho laws and 
customs of war aro tho laws and tho procoduro for dotormining 
and punishing such violations ostablishod by tho military law 
of tho country against which tho offonco is committod. 


Tho normal law and procoduro u-j l>u uyyiioa ior mo punisnmont ( 
war crimos aro in most Europoan countries, noithor those ostablishod 
by mil itary law, nor are thoy those of tho country of tho vicfcjf 1 
but "fchoy aro a: e rule tho o r din a ry crlm ina 1 lav/ cf~*r;".o*"pT.ace v/liore 
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tho crimo was committed. 


That in case of acta violating bho lav/a and customs of 
v/ar involving moro than one country, tho military 
tribunal of tho countries nffoctod may bo unitod, thus 
form.-.rg an intornational tribunal for tho trial and 


tribunal of tho countries nffoctod may bo unitod, thus 
formnuy an intornational tribunal for tho trial and 
punishment of porsons chargod with tho commission of 
such offcncoso 

It was ir.ovitablo that, being basod on four inaccurate promisoa, 
tho fifth point was not only inaccurato, but unpracticablo j In this 
paragraph it was proposod that in caso of crimes concorning sovoral 
countrios military tribunals of those various countrios should join 
and form ono intornational tribunal, and this proposal forms art* 

229 of tho Vorsaillos Treaty, 

When ono trios to find out how tho Amorican delegation conccivod 
this tribunal ono discovors. that "it would ho formod by the moro 
assemblage of tho mombors of tho military courts or commissions 
of tho various nationalities , each ono '’bringing with him tho law to 
be applied, namely, the laws and custom? of war", 

. .. This suggostion seoms to have be9n basod on the assumption that 
‘in all countries the military courts were on the American model (x), 
that the application of the "laws of war 1 ' was within the province 
of all military courts, and that any crime committed in the occupied 
countrios during the four years of the war, either by civilians or 
by soldiers came under the jurisdiction and could oe conveniently 
dealt with by these military courts, 
r • ■ / 

’ It is Woodless to point out that this assumed unity of scope, law, 
and jurisdiction of all military courts wa'> erroneous, and it is 
permitted to believe that the proceedings of the suggested court, 
composed of officers of different nations and language each of whom 
endeavoured to apply the military law and procedure of his own country 
would not only have been slow, but that they might have led to chaos; 
moreover the decisions pf such a court could hardly have carried much 
weight with the judicial v/orld or with public opinion. 


It seems that tho Amorican delegation mixed up, with the so-called 
" right" of trying violations of the law of v/ar, tho customary "de facto" 
power that. beL..:*.^s to any army commander to submit to the jurisdiction 
of his military .courts q>r commissions, in time of v/ar or occupation, 
inhabitants accused of having committed crimes against the persons or 
property of his forces. 

It should be remembered however that subh "de facto" power 
is not a "right", but merely an expression of the arbitrary will of 
the military commander, also known by the name of "martial law", 

(x) This is not the caso * in U.S.A* there are two kinds of military 
tribunals i> couvts martial of statutory jurisdiction, v/hich have 
jurisdiction m'.x'<nly over soldiers, and military commissions (first created 
by General Scott during tho ?flexican Uar In September 1846 and confirmed 
in the Order no, 1 of tho Advance G.H.Q, - AoUoF. issued at Troves 
(Germany) in December 23rd, 1918), which were instituted "for the trial 
of Inhabitants c Tf end ing against the laws- of -war cr of tho military 
Government", I would like to point out that the present tense "offend ing " 
was used in tho ordor; this 3eems to exclude, from tho jurisdiction of 
military commissions, tho inhabitants who, in the past, before the 
Institution of tho military government, might have committed violations 
of tho laws of v/ar. In most of the other Allied countries there is no 
such distinction, and courts martial assume jurisdiction iri respect of 
civilians who are accused of jeopardizing tho safety of their Forces, 
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The criteria^ ; for jurisdiction of a military court in respect of 
inhabitants is virtVothor it is imperative* for the safeguard of the army, 
that the inhabitants should bo court-martialled ; In the case whore the 
actual safoty of the Forces (or of a member bhoroof) would bo jeopardized 
by the lack of itnmediato trial and pumshae nt , the military court is 
justified in assuming jurisdiction in solf-dofonco but whore there is 
no emergency, whore such oafaty does not requiro the immodiate trial, 
the case must bo brought before the ordinary court. Thus an Allied 
court in Rhineland was justified in assuming jurisdiction to try any 
inhabitant who had attacked, harmed, injured or robbod an Allied soldier 
there, but had no jurisdiction, in respect of thoso same inhabitants, 
for crime or violations of the lav/ of war which they might proviously 
have committed against tho population of occupied Belgium at the time 
when they were in that country. This was expressly stated in art 0 6 
of the Armistice Terms of November 11th, 1918. Therefore, if an 
inhabitant had been accused of such a crime, he should have been sent 
to tho Leipzig Court, by virtue of the agreements of May-July 1920, to 
be tried thero. 

Tho problem with which tho American delegation at the Peace 
Conference was faced conoorned this last category of cases j the crimes 
which wero to bo punishod had boon committed, not against tho army of 
occupation, but against civilian of tho occupiod countries or against 
prisoners of war in Germany, woo'Jcs , months or years before tho time 
whon tho army of tho Allies had marched into Germany, 

Tho jurisdiction of military courts in this respect was not 
justified by the necessity to protect the rights ahl safoty of the 
troops, and tho x a fore it was not justified at all. Thus the American 
members, on the grounds that tho re v/as no precedent, precopt, practico, 
or procedure for tho international court which had boon suggested by tho 
majority of experienced lawyers which formod tho Commission, proposed, 
ro lying on erroneous assumptions, tho institution of an international 
military tribunal, which could not have functionod without serious 
difficulties , and which had all tho faults which they wore trying to 
remedy for it v/as also without procodont, precopt, practico or procedure. 

If tho courts providod for in tho Treaty of Versailles had boon 
institutod, thoy would havo boon roal martial courts, functioning aftor 
tho war had coa3od, with tho solo ob joct of obtaining easy convictions 
from courts which wore assumed to bo courts cf somewhat summary jurisdiction 
ontitlod to disponso with cumbrous formalltio3, to disregard ordinary law, 
and where charges could bo framod without technicalities -and without 
propor consideration of tho rights of tho dofobco, Such martial courts 
are ropollont to all lawyors and can bo cai'lod into being only whon tho 
stato of omorgoncy is such that it is impose iblo to have rocourso to tho 
ordinary courts, but as spon as tho necessity or safoty no moro 
commands it, tho normal situation with rocourso to tho ordinary courts of 
justice should bo restored, • 

Many pooplc boliovo that military courts or commissions aro a 
convenient way of administorlng a spooay justice, dov6id of formalitlos 
and that thoy are moro expeditious than civil courts 0 I havo in tho courso 
of my caroor, as a 'professional civil and criminal judgo slnco 1920, many 
timos boon callod upon to prosldo courts-martial, and I havo always 
found that military courts are much slowor than civil courts; it 13 natural 
that v/hon professional judges, whoso dally occupation it i3 to try casos, 
sit on tho bench, tho work i3 dono with I 033 aolay than whon dono by 
officors of tho Forces, who only sit occasionally on a court and aro not 
accu3tomod to that sort of work. In most Continental courts it is not 
tho proceedings in thomsolvos which take up much tir. 10 , thoso can bo 
conducted speedily, what takos time is tho dofohee, and tho procodural 
obstaclos which it somotimos ondoavours to put In tho way. If tho 
accusod is to bo givon a fair chance to prosont his dofonco, to obtain 
tho assistance of counsol, to call ovidonco, tho trial will tako some time. 
This doos not moan that spocial rules cannot bo adoptod to spood up tho 
procoodings : tho temporary suppression’ of tho right of appeal wen"./, 
bo, in this rospaet, a most offoctivo. moaauro , 
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A valuat>lo load a3 to post -war policy is to bo found in tho 
compos od words which Prosidont Roosovo.Lt usod on August 21st, 1942 j 
"Those who aro now comnitting barbaric crimos against the civil 
"population of tho countrios thoy occupy should bo subjoctod to tho duo 
"procoss of law*" Thi3, as is known by thoso who aro familiar with 
tho interpretation of tho 14th. Amondmont of tho Anorican Constitution, 
inoludos tho right to a propor dofonco; as tho Prosidont supplomontod 
this by adding that tho accusod "will havo to stand in tho Courts of Law 
"of tho vorv countrios which thoy aro now opprossing and to answer for 
"their acts", this sooms to indicato that whothor tho accusod aro 
iudgod by civil or by' military courts, thoy will not bo judgod by 
"martial lav/" which is no law at all, but that thoy v/ill bo brought 
to tho place whoi'o thoir outragos woro comnittod, to bo judgod there 
by tho propor courts of tho countrios concornod. 


x x 

x 

From this noto it will bo undorstood that "martial law" and 
tho "law of war" aro of no uso whon it is a quostion of punishing 
what wo call "war crlmos". in rospact of thoso war crimos thoro 
is no oxo uso o f omorgoncy , and thoroforo tho accusod should bo trio d 
by tho ordinar/ courts of tho country concornod. This doos not 
moan that jurisdiction cannot bo conferred upon military courts, but 
that, as legislation stands now , such courts do not havo jurisdiction, 
and that. If it: is contomplatod to confer sucT^jurTs'S'i'cf io n upon thorn, 
appropriate legislation 3hould bo passed to that effect, “Tho quostion 
whothor, by legislation, tho jurisdiction of military courts could 
bo oxtondod to -ho full longth which international law v/ould recognise 
and permit is a complicated matter which might involve departure from 
some of tho fundamental principles of criminal law (questions of jury, 
territoriality of criminal law, etc..*) and which v/ould havo to be 
carefully considered, for in might affect the who Lo economy of the 
criminal systom of the country concornod. Moreover in some cases it 
v/ould involvo modifications which might bo conflicting with tho national 
Constitution'which it is, in ordinary circumstances, very difficult to 
modify, and, in tho present circumstances , impossible, 

CONCLUSIONS : 


1. Deciding the technical details of any legal scheme concerning 
tho punishment of the war criminals should bo done by lawyers of tho 
countries where the schome is to operate. 

2, It is a fallacy ro boliove that all military courts v/ill, 
at tho ond of the war automatically have jurisdiction to try tho v/ar 
crimes which have boon committed in thu course of tho war* 



3, It should bo borne in mind that "martial law" will not help 
to solve the problom of war crimos, 

4, The r.ntako of Versailles by which military courts alone v/ore 
charged v/ith judging war crimes should on no account bo repoaVed, Tho 
oxisting juris diction of national courts (civil or military) in respect 
of v/ar crimos ■ ;.ld not be curtailed or intorforod with by any 
international egvi-oment • If, by appropriate legislation, it can be extender 
by some nation' to cover crimos committed abroad against its own nationals, 
so much tho boater* but it is doubtful whothor this v/ill bo pos 3 lblo, and 
oven if it is possible v/hother it will bo effective. 


f 

Y 


5, Questions of jurisdiction which will need to bo solved by 
international ng’Mement aro s 

(a) crimos committed on Axis soil against Alliod nationals 
of v/hich no Alliod court has jurisdiction, 

(b) crimos committed on Axis soil against Axis or statoless 
nationals (efr, Mr, Eaon’s declaration of March 3rd, 

(c) crimos in rospoct of v/hich s ovoral /. Llijd courts iiav> 
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jurisdiction. 


6, If oit^D r alliod or intor~alliod courts, military or civil, 
charged with such jurisdiction aro oxpoctod to function in Gormany, 
tho agroomont which will end hostilities <bo it called armistico, or 
unconditional surrondor,. or diktat or othorwiso) should include a 
statomont authorising tho sotting up on Gorman soil of such courts 
dorogatory to international law 0 
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IfflIPGK D maii'iTIONAL ASSSHBLY . 

\ 

COMMISSION I ON THE TRIAL OF WAR GRimJUj. 

and 

The Juridioal Ca t vies ion of tlvo Cenvitteu for Re construction I^oblono 


R o T> o r t 

on the Constitution of and tho Jurisdiction 
to bo oonforrod on an 
INTERi\ , ATI(»f.\L CRIMING COURT. (i 


Dr.J.M. do MOOR 


(I) In this report agrtain 3pooiol oonaidorations havo boon flovotod to tho 
possible pavers of tho proposed "Unitod Nations Conniasion for tho In- 
vestigation of '.far Orij os". 



T* 


Par.l. I W T R QDUCIIOW . 

Beforo dealing vith the noro toohnioal Juridical sido of the institution and the 
ncthod of proooduro of an International Crininol Court (initially for tho punishnont 
of War Crininals, and later on as an indiaponoablo organ of a now International order), 
wo havo first of all to look at tho practical aide of thg problua, and weigh up tho 
chances of achieving our objoot. 

Therefore it is useful briofly to go over whit rooently has boon said by loading sta- 
tosnon in this connection about tho punishment of War Criminals. - 


It will be ranorjborod that, following upon tho vroll k nam Doolaration of Allied Conti- 
nental Powers nvxde at 3t .Janos 'Palaoo on the 13th January 1 942, in whioh the punishment 
of War Crininals by naans of an orgonisod administration of Justioe '/as deolared to bo 
one of tho chief war ains, tho subjoot was exhaustively discussod on tho 7th October 
19 UZ in tho House of Lords(l). 

.At tho soi re tine President Roosevelt nade a sinilar doolaration. 

An Anglo-wjwrioan proposal, vigorously acclaimed by all tho Allios, woe also wade 
knoi/n, having as objoot tho ostabliohnont vith a littlo delay as posaiblo of a "Unitod 
Hatlons Connie si on for tho Investigation of War Crimes ", whoso task would bo to oolloot 


ovidenco of war orinos during tho T/or. and to 


trial. 


orininals for 


Tho individuals auspootod of vmr crinos would as far an po ssib le have to bo aurron- 


dod at tho sic 


of, or during tho period of tho Arrustioo. Tho Lord Chanoollor was of 


tho opinion, and in this ho was aupportod by Lord Addison, that when this Commission had 
collootod the ovidonoo and the suspoot had been orrostdd, the furtho r adaini3t ration of 
juotioo oould boat bo loft t o tho National Courts. 

With regard to tho 03tablishncnt of one or noro International Criminal Courtg, the 
L ord Chanoollor doolarod hiroaolf willing to discuss this with tho AllJboo, but ho thought 
that i t >7 Quid, be very dlffioult to find a so lu tion to this pr ob lem , noro particularly 
in view of tho groat difference in proooduro bot'/cen.the ^inglo-^jnerioan and tho Euro- 
po an -Continental lcgul 3ystcn. 

In tho Speooh to Members of Qt.Stophons Club which ho gavo at tho boginning of this 
your(1943)tho Lord Qhnnoollor further devolopod this thono, and aocording to tho now»- 

(l)3oe fh.rlioi.entary Lobatos; Houso of Lords Official Ruport-vol.l2i f ,No«66»Wodno3day 7 th 
October 19 1*2, in which woro ino luck'd, in addition to the Spoooh of Lord Sir .on, also 
those of Lord l&ugham, Lord Cooil and others. 

Sco also: "Punishment of War Crininals"(2) . a doouient iosuod by tho Alliod Infon.\a- 
tion CoiT.'itteo Lcodon. Publiohod by H.h, Stationery Offioo. 
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LpirDcti p rraRiUTiQNAL AssaiBi/r. 


(X»^SI33ICgT I ON THft TRIAL OF WAR 0RMLJ3. 


Tho Jorldlool Oaioiegion of tho Comittco for Roaonatruoticn ftroblona. 


R o r> o r t 


on the Constitution of and tho Jurisdiction 
to bo oonfarrod on an 
IOTERiiATIONAL CRIMINAL COURT. (i) 


Dr.J.ll. do iSOOR, 


(i) In this report oortain apooial oonaidorationa havo boon devoted to tho 
possible powrs of tho propoood "Unitod Nations Costfiission for tho In- 
vestigation of War Crij sob". 
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Para. I N T R ODU OTION, 

Before dealing with the noro toohnioal Juridioal side of tho institution awl tho 
method of proooduro of an Intomatianal Crininal Court (initially far tho puni 3 hnont 
of War Criminals, and lator on as an indisponsablo organ of a now International order), 
vra havo first of all to look at tho practical side of the problem, and weigh up tho 
chanocs of achieving our object* 

Therefore it is useful briofly to go over what rooontly has boon said by loading sta- 
te 31 . ion in this aonnoctian about the punishment of War Criminals. - 


It will be ronorjborod that, following upon tho '.roll knoim Declaration of Allied Conti- 
nental Powers nude at St. Janos' Palace on tho ljth January 191*2, in which tho punishment 
of War Crininals by noons of an organised administration of Justioo vas doolared to bo 
one of the chief war airis, tho subjoot was exhaustively discus sod on tho 7th October 
191*2 in the Houso of Lords(l). 

At tho sane ti:ic Prosidont Roosevolt node a similar doolaratian. 

An Anglo-.inorioan proposal, vigorously acclaimed by all tho Allios, was also mad 0 
knenm, having as objoot tho ostabliohnont with a littlo delay as possible of a "Unitod 
Nations Coraisoion for tho Investigation of War Crlnoa ",whoso tack would bo to oolloot 
evidonoo of vrar or ires during tho war, and to take stops to produce t ho ori ninn l a for 
trial * 

Tho individuals suspoctod of war crinos would as far as po ssibl e have to be au rron - 


dod at tho sip 


of, or during tho ;>criod of tho Amiatioo* The Lord Chancellor was of 1 


tho opinion, ana in this ho was supported by Lord Addison, that ’when this Commission had 
collootod tho ovidonoo and tho suspoot had been arrostOrl, the furthe r aduiniat ration of 
juotioo oould best bo loft t o tho National Courts* 

'With regard to tho establishment of one or noro International Criminal Courts. tho__ 
L ord Chancellor doolared hi roaolf willing to dieouss this with tho Allies. but he thought 
that I t would bo very diffioult to find a so lu tion to this pr oble m, noro particularly 
in view of tho great difference in proooduro botwcon.tho Anglo-.inerioon and tho Euro- 
poon-Oontinontol logal sy3ton. 

In tho Speoch to Members of 3t. Stephens Club vhioh ho gavo at tho boginning of this 
your( 19 A3) tho Lord Ohonoollor further devolopod this thono, and aocording to the nows- 

(l)3oe Rvrliamontory Debatos; Houso of Lords Official Roport-vol.l2A*No*66*'.fodiK)3<lyr 7^b 
October 191*2 , in which wore inoluded, in addition to the Speooh of Lord 3imon, also 
those of Lord Maugham, Lord Cooil and others, 

3co also: "Punishment of War Criminals'^ 2) . a doouiont issuod by tho Alliod Infoma- 
tion Co!T.\itteo Lcodon. Publiohod by H. K» Stationery Offioo. 
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nowspapors reports, ho onoc noro onphaoized that it was tho Allios firm intontion"to no- 
te out Just and euro puni3ha.v>nt to ringleaders rosponaiblo for tho organised murde r of 
thousands of innooont popple. and for atrooitios, whioh had violated ovo ry t onot o f tho 
Christian faith * 11 Tho guilty should include not only tho highly plaood individuals who 
inspired and dirootod thoso nonstrous orinos, but also those who in oold-bloodod feroci- 
ty had organised and taken a dofinito and rosponaiblo part in oarrying then out. 

"Tho modus operand! of tho United Nations Commission for tho Investigation of Nor 
Crinos still fonnod the subjoot of a spooial study." 


Rti’.2.Tho Uni tod Nations C emission f or t ho Investigat ion of W a r Cr imes. 

If it is intended to fix tho task of this Ccr.ir.iis a ion in conformity with tho scheme in- 
dioated at the tir.io by the then Commission I of the London International Assonbly, it 
would not only have to dooido which oases should be brought boforo the Courts, and to 
take stops to produoo tho criminals for trial, but it would have a far noro oxtensivo 
task. 
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For inotanco it would bo obvious, that - so long as an International Criminal Court I 
is not in oxistonoo - tho Commission should have to dooido to what oxtont an ovontual I i 

oall upon tho "Plea of Superior Order" would pomit tho case to bo sont forward to be 
Judged or not. This would havo tho advantago that with respect to suoh a mat tor of prin- i| 
oiplo a certain unity would bo aahiovod - in spite of all divorgonoo of prooodurc - jj 

without any alteration in tho rospootivo national legislations . j 

r 

Bosidos this, tho Camission would bo nost competent to dooido irhioh"Unitod Natio'e *1 
. | 
Courts - in oaso of oqual oor.rpotonoy - would bo appointed, and havo the honour of ad- I 

niniatoring Justioo. 

J 

, i 

i . 1 

In tho third plaoo, this Ooradssion - as long as tho International Crininal Court i 

dooG not oxist - oould fulfil tho work which in tho Report of Lr .Bones to Comission I 
regarding "Extradition" v/as attributod to that Court, namely, to dooido whothor or not 
a critc has to bo oonsiderod as a political ono, with ruspoct to an Alliod request for 
extradition by Noutral Countries of persons suspected of '.Tar Crimes. - (This"oxtradi- jj 
tion',' to bo roquootod of tho Noutral Countries, is to bo clearly differentiated from 1 
tho "Surrondor" to bo nado by tho Axi3 States, and tho "oxohangoo" which nay take plaoa | 
botwoon the Allioa thonsolvoa.) j!| 

With regard to oasos whioh havo boon sufficiently investigated boforo the Amistioo, ! 
tho Commission will havo to produoo a List of names of suspooto to tho Alliod Govern- 
ments, in order to onauro their surronder imodintoly at tho oooaation of actual , j 


v. 


• 
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actual hostilities. 

! 

In respect of complaints coming in lator , and v/hich 3till ought to bo investigated, z- < > 
tho Commission should have tho pewor indcpondontly to traoo suspects in tho occupied j 

l 

and ox-oner \y territories, thoro to colloct the nccossary cvidonco, hoar witnossos, pro- f 

i 

pare the cases for submission to tho Courts, if nccossary also to demand tho "surrondor f 
or Extradition" of 3uspocts, and finally to hand ovor such suspects to tho aforo-mon- ! 
tioned Courts of Justice, - or, a3 Lord Simon said: "to take stops to produoo tho oriui- j ^ 
nals for trial"(l). j 

t 

In art. 230 of tho Treaty of Versailles, itwas alroady laid down that "tho Germans 
had to furnish all documents and information of ovory kind, nocossary to ensuro tho | | 
full kncrwlodgo of tho incriminating acts, etc." This did not appaor to bo suf/iciont, | * 

and ondod in a fiasco at Loipzig(2), Vfo shall thcroforo havo to take mattorc into our * 1 

— * ! j 

own hinds this tirx3., . ) f 

l 1 

If tho conpotonco of tho United Nations Commission for tho Invustigation of ',7or j 

i ; j! 

Crinos would bo fixod on tho largo above mentioned basis, - the Comission working on | | 

one side partially a3 a gonoral tribunal, on tho othor a3 a groat International Public « I 

! 

Prosoouting Offico, and tho groat majority of tho cusoa finally boing Judgod by tho f t 

i 

National Courts, tho quostion of tho punishment of war c r iminals would, to a conaid o- | j 
rablc oxtont, bo oolvod. \ 1 


I fool nysolf obliged in thi3 connoction onco more to oupha3izo thio point, bocauso I 
the establishment of tho Unitod Nations Comission for tho Investigation of '7ar Crinos | 

r 

nay now bo considorod as voiy near, and a development of tho functions and of tho task 
of this Commission in tho dirootion indioatod is by no moans oxoluded. To my knawlod- 
go, this opinion is shared by mny proninont English Jurists. j 

1* 

On tho othor hind, although only a short v/hilo ago Lord Lytton and the English ^ , 

Ui ■ 

Trade Unions Council declared thonaolvoa in favour of such a Court, and in uddition fj 

j > 

tor.Hanbro, in his book: "How to win tho Poaco", rcoonnendod it war-.ily, tho chinoos of . jj 

li 

founding an International Criminal Court for tho punish ;cnt of ./or orininol3 aro olio 15 
oor.vowhat srnllor, at loast in tho inmodiato future. 

(l)Of courso in oasos whore tho oonccmod Unitod Nations Governments have tho suopooto 
alroady in hands, and tho Government of no othor Unitod Nation claims thorn, tho inter- 
mediary of tho Unitod Nationo Corrr.dssion is not noooasary. All thoso casco con bo Jud- 
ged by tho conpetont national Courts, 

\2)Sqq intor alia Claudo Mullins: "Tho Loipzig Trials", London, 1921, and"Gorman ’./or 
Trials", Report of Procoodingo before tho Sup?omo Court in Loipzig, Published by H.M, | 
Stationery Offico, London, 1921. • j 
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As we all know, on ono aide, it tokos a oortain tlrio to establish an, International 
Organisation of thio kind, and cspooially to got the ratification of all the conoornod 
Nations, - on tha other tho available tir.rc in ao urgent a nattor ao the judging of war 
orirdnals, is nerw very short. 

For this reason it would soon to no to bo a tokon of wise disorotion to strive in 
tho first plaoo for tho dovolopnont and consolidation of tho tasks and poworo of tho 
United Nations Cor.ids.don for thn Investigation of V/ar Or ires in tho direction already 
indicated. Tho liberation of Mussolini aftor tho signing of tho .tmistioo with Italy, 
with all its consoquonoos, in spite of tho constant and ro-itorutod urgingo of tho ex- 
perts that this tino tho surrondor of tho chief war orir.iinals r.iust tako plaoo beforo , 
and as a c ondition of, the sign ing of an Arrdstioo , only proves onoo noro how important 
it is in ouch a natter to stick to one* 3 guns, and above all to act in a practical 
fashion. 


Par. 3 . Grounds f o r the instit ution of an I nterna tio nal Original Cour t. I 

In the noantino, tho foregoing does not nuan that tho spoody Conation of an Intor- | 
national Criminal Court alongside tho United Nations Gourds si on for tho Investigation I 
of V/ar Crinoo, either- in independent forn or as part of tho "Rm.ianont Court of Interna* 

i 

tional Justioo at tho Haguo", i 3 not oxtronol y deoirablo, and wo should oontinuo to . Ari- 

i 

! 

strive for it ’./ith all our atr ongth. 

In tho first plaoo . surely tho judging of a oortain, bo it linitod, nw.bor of tho 
noat prordnont crir.dnalo, suoh as HITLER, HLiMLER, GOEDBELS, GOERING, irUSSOLINI, CL\NO, 
gto.,otc., oould take place nuch bettor by an International Criminal Court than by any 
Natioml Court of Law, ha. /over high its standing and howovor undoubted its intogroty 
night bo. It can evon bo 3 aid that tho trial of thoso individuals, if it is to give gc- | 

noral satisfaction, con and nay only take plaoo through the fiodiun of an International g 

A r 

Organ. 

In the second plaoo, an International Crii dual Coui’t is still noro qualified fco* tho , jl 
throo funotionc whioh in the absonoe of such a Court hive to oono to tho United Nations | ■ 
Oa. mission for thu. Investigation of V/ar Crinoo, nanely: - j| 

(a) : the sottlcnont of coitpotonoo botwoon the Allied Courto in oaseo './here 1 I 

several oonsidor thonselves oqually coupetontj 

(b) : tho dooiaion regarding evontual Pious of Superior Order; and J 
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(a): deciding the question whether a orinu io a politioal or a social 

ono in the case of requests for extradition to 30 -callod Koutralo - 
v/hioh quostion would surely be nore in its placo at an Internatio- 
nal Crininal Court. 


In the third , and cortainly not tho least important, place, tho ostabliBhnont of an 
International CriidLnal Court is of tho groato3t ii.iport;moo for tho futuro, as it can- 
not be done without in; tho post-war World-Organisation. Any organisation for tho m in- 
to nanco of International Order and Peace is in ny opinion not oonploto if it does not 


•vial 


possoss an International Crininal Court boforo which thoso porsons who disturb or throa*. \ J 
ton to disturb international order or poaoo oan bo sunnonod, and by which they oan, if || 
need bo, be punished or olininatod. - .! 

Indeed, tho real significance of tho punishment of war crininals io only rw.de 4 * ■ 

jHt 

oloor when it i3 viewed in conjunction with tho construction of a now International 
Ordor. For tho objoot of this punishnont - as Lord Cecil oxprossod 00 lucidly in his 
Speoch in tho Houso of Lords on the 7th October 1942 - i3 chiefly threefold, viz s 

a: to give satisfaction to thu shocked 3Cnso of right and wrong of tho v/holo 
civilized vorld, and particularly of tho peoples in tho Axi3-oooupiod terri- 
tories ; 

b: to frighten future wrong-doc rc; and 

o» to re-establish rospoot for Lav/ und Order in the ./hole world. 


ill > 

h 


h*.or 


These baaio prinolplos oan undoubtedly best bo ostabliohod by tho activities and Judg- 
ments of a roally International Crininal Court. 


/ext 


1 itr,:. 


Par. History and Dovolopnont of t h o ide a of t ho for mati on of an Intornationol 
Cri: dnal Court ."(l) 


In tho past thoro have boon several attompts to establish an International Criminal 

(l)ln order to ontor not too nuoh in dotails \/o v/ill not mention here other foru 3 of 
International Penal Jurisdiction, vhioh are not concentrated in one Central Interna- 
tional Court, such as tho Jurisdiction of tho "Trlbumux Jiixt 03 " in Ugypt and tho 
"Allied Maritime Courts"(Alliod Powers Maritime Courts Act 1941) , etc. , although thoy 
possoso 3 ono interosting aspects for our problem, and have worked very successfully. 


r;* r* 


-. 6 .- 

Court, and vro have a number of projects ;ind examples at our disposal* * ( 

More particularly in tho oourau of tho Groat War of 19 14 - 1918 tho idea of on 
International Gri \inal Court was frequently brought up. 

The Ca.idttco of Fifteen, fomod aftor the War of 1914 - 1918 by tho Temporary 

, 

R»aoo Conforonoo, roocraoondod on tho 25th January 1919 the constitution of a "High Tri- 

i 

bunal" to be fomod by throe Members appointed by oach of the Five Great Parers, and 
one by oaoh of tho snaller Powors. It v/ould apply tho principles of the Lav of Nations 
as they result from the usages ostabli3hod anong oivilizod pooplos, fron the Laws of 
Humanity, and from tho diotates of public consoionoo. Tho Court would itaolf dooidc • j* 
upon its prooodure. Espooially four claoso3 of charges should bo brought before tho ^ 

i 

j 

Court: ■ 




a. thoso against civilians and 3oldior3 of several Allied Nations, ouoh as out- | 

■; j 

ragos oonnittod in orison canps, ’./hero orisonors of wn r of 3evoral nations wro i • 

I ’ 

oongrogatodj I ; 

b. thoao against peraono of authority, whoso orders woro oxooutod not only in ono , 

i 

aroa or on one battlcfront, but affoctod tho conduct of operations against eovo- || J 

i •; 

ral of tho Allied Amios; s * 

>1 

' t 

a.thooo against civil or military authoritios, without distinction of rank, lnr i 
oluding tho Hoads of Statoo, who ordered, or, obstained from preventing or ta~ - j 
king noasuroa to provont, putting on ond to, or roproooing, violations of tho | 
laws or ou3tons of war; 

_d, thoso against auoh other persona belonging to onor\y oountrioc as, having re- ( 

gard to tho character of tho offonco or tho law of any bolligeront country, it * ■ ■ 

my bo oonsidorod advisablo not to procoed boforo a court, other thon tlxo i j| 

"High Tribunal".- 1 1 

jj ^ 

A special ruling was made for tho procio outing organ at the Tribunal. Thoae pro- M - 

5 * f 

poaals './ore not accepted, chiefly owing to objections from . morion .usd Japan. 

In art. 227 of tho Versailles Troaty, a special International Criminal Court- :< ; 

i: * 

uqc thereupon propooed to try ’.7ill*jln the Second of Hohonzollom, This artiolo reads }' 
as follows; - ; 

"Tho alliod and asoociatod powers publioy arraign Wilhelm II of Hohonzollom, | 

formerly Gorman Super or, for a ouprono offonoe against international morality * 

■J 

and tho sanotity of troatios. i r 

A apooial tribunal will be constituted to try tho accused, thoreby assuring 
him the guarantooo ossontial to tho right of dofonoo. It will bo comooaod of 
Five Judges, one appointed by oach of tho following Powers, namely: tho United jf 




» 
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Uni tod Statos of America, Groat Britain, Franco, Italy and Japan. 

In its dooision tho Tribunal will bo guidod by tho highoat notivos of internal 
tionol policy, with a vie w to vindioating tho aolcmn obligations of intomatio- 
nal undortatakings, and tho validity of international morality. It will bo its 
duty t© fix tho punishment vhiah it con3idor3 should bo imposed." 

Sololy booauso, undor tho oxiating regulations, tho Nothorlancb oculd not , and ohoul d 
not , surrender William II for on ”off9hco againat international morality and tho sano-» 
tity of troatios", tho International Criminal Court in quostion novor bocanw a rea- 
lity. 


Tho Proaident of tho Haguo Juri 3 ts-Co: nittoo for tho drawing up of a soheuo 


for a Bomanont Court of International Justico of 1920, tho Belgian Lusoanps, ^ndo 
a pronoaal regarding a "Haute Cour do Justice Intomationalo" ontitlcd to deal t/ith 

i 


orine a againat public order and t ho ge neral law of na tions, which would bo roforrod 
to tho Court by tho Council or tho Asoonbly of tho League of Nations. Tho Court would 
have the a onpo tc noo 11 pour caraot^riacr le dolit, fixor la poinc, ot determiner los 
n*yona appropica \ 1' execution do la aontonco." Tho Cor.rdttco pasaod a "vocu" roocm- 
nanding an inquiry into this proposal by tho Council and tho Aaaoribly of tho Loaguo, 
Tho Assonbly decided - in agrccnont with tho statenont of their appointed Reporter, 
tho Bolgian, Fontaine, that tho problem waa still"troo pr£mtur&"(l) 


Tho Conforoncos of tho International Law Association at Buenos Ayrca(l922), 
Stookholm( 1924) and Vicnna(l926)woro noro 3 uooo 3 aful, causing tho aoooptancc of a 
draft-Statuto for a Pornanont Intornational Court of Justico. 

Aftorwarda tho institution of such a Court was constantly diaouaood, 0300 01 al- 
ly at tho Congrosaos of tho "Union Intorparlomantairo" and of tho "Association inter- 
national du droit ponal",- In 1937 a scheme for on International Court of Justioe 
was proaontod by tho Loaguo of Nations at tho "Conforoneu regarding tho Roprosaion 
of Terrorist Dooda". A Convention was oignod by tho representatives of all tho par- 
ticipating Statos, but unhappily it was never ratified by tho various Governments. 


(l)Soo Report of tho 3rd Coruittuo, Actca, Sconces Plinieroo 1920,pag.76L.) 
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Thoso t\70 prefects of tho International Law Association and tho League of Nations 
oan now be of groat uco to ub, ;ind I shall revert to thon lator. 

Of no loss significance are tho experiences of tho FUrmnont Court of Inter* 
national Justico in tho Hague , v/hioh has gained groat authority in tho oourso of 
tino. It is true that thi3 court has so far not boon oocupiod with"Crir.dnal Law", 
but its rulca of prooodurc and its conposition my sorvo us to aorvs oxtont ^ s an 
oxanplo. 

Tho question oven arisos a3 to whether - oupocially in view of tho vory lirdtod 
tino remining to us to arrive at a result(it has now actually bcoor.c a natter of 
nonths) - the solution could not bo found in tho fomation of a soparato "Fonal 
Chonbcr"of tho Pemanont Court of International Juatico in Tho Haguo, who ruby tho 
existing organisation and procedure could bo utilized. - 

I think however that I nust ansY/or this last question in tho negative, be- 
cause tho axisting organisation and procedure - taking into oonsidomtion tho altered 
airour-istances and the spocia l task of tho no\7 ’ Tonal Chanber" - would in any ease 
not satisfy. For instance, tho Court could no longer ronain oouplcd to tho Organi- 
sation of tho League of Nations, as it has been 30 far. Discussions regarding thia 
arc already taking place butY/uen the United Nations. 

Itcroovor, tho Crininal Court here envisaged is - at any rate for tho tino 
being - i'.ioro .on Inter-Al lied Court than a striotly Internati onal Court, whilst far 
instance tho ohoosing of tho Judgos of tho Pornonont Court of International Justice 
is also fairly intricate, and tho Last existing conposition of tho Judgos of the 
Court Yvtuld not help U3 in tho loa3t. 

Finally a penal law suit is derootod by quite othor rules, than for instance 
a civil one. 


f- . 
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Par.!?. D ifficulties. 

Undoubtly tho questions, ’which Material law and Y/hiah procedure are applica- 
ble, and that of tho language to be used, uro anong the noat difficult problonfl 
v/hioh wo have to solve in order to establish an International Ordj.iin.al Court. 
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Tho Lord (Than ool lor, Lord Slnon in thia connection a aid in his Stator.xmt 
irv the House of Lords on tho 7th October 19^2: - 

"I v/ill venture to mko one observation, purely provisional and tentative, 
on tho third class of tribunal to whiah attention ha a naturally boon drawn, 
and vhioh both tho noble Visoount, Lord Ggoil, and tho noble and loarnod 
• Visoount, Lord Mavghon, disouasod. I agroo, if I nay aay so, with tho noblo 
Viscount, Lord Oooil, that tho ruin difficulty in creating and potting to 
work offcottvuly thia oonaoptisn of on Inter national Original Court is not 
tho difficulty of language; but lot nobody min away with tho idea that thia 
ia an oasy oonooption to r.ioko spooohos about in gonoral ton. in, It is an oxoco- 
dingly difficult naHor to deal with if one do3iro3 to faco and to try to 
ovoroono tho practical diffioultioa. The Cocpoaltion of auoh a Court is not 
going to bo a very easy rnttor, especially when there are so many bolligo- 
rents* Strictly speaking, I do not thin]: that it ought to bo oallod an In- 
tonvational Court; it ought to bo oallod a United Nations Court, or an Al- 
llod Court, for, unlike the Haguo Tribunal, or bodies of that sort, it does 
not really ain at staffing itsolf by Judgo3 dram frcti, ar.iongst othors, tho 
onony oourrtrios, or, I should think, tho noutral countries. 

Then, when you have oroatod this novel Tribunal, you still have to faeo 
tho question of what is tho code of lav/ whiah it is going to apply. I think 
i.ysolf, as a r.ian who has spont a good dual of his lifo in tho praotioal bust"* 
ness of tho law, that ono of the groatost diffioultioa of all, which I dare 
soy to a laynon soorvs •cer.iparativoly uninport ant, would bo procodwro; for the 
prooaduro which, is understood and follewodlin a British Court i3 oowplotoly lb- 
unliko the nothods whiah aro followed olsowhero. Thoro nay bo a groat doal 

to be said for both viows, but bofore your Court can ovon start you have to 

% 

dooido what your proooduro is going to bo. Therefore, without in tho loast 

« 

wishing to pour aold wator on tho idea - and indood, I soo tho inportanoo 
of tho point nado both by the noblo and loanvod Visoount, Lord Maughun, and 
by the noble Visoount, Lord Cecil, regarding exceptional cases - I think 
that wo shall probably bo wiso to put our ftain trust, as far as a tribunal 
goes, in tribunals, which do not call theusolvos international." 

A form* Lord ChanoolLor, Lord Maughan, spoke in 3 one what sii/dlar tomo. 
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Tho Lord Chancellor, Lord Sin on in this connection said in hia Stator.xmt 
in the Hwso of Lords on tho 7th Oatobor 1942: - 

"I will venture to mko one observation, purely provisional and tontativo, 
on tho third class of tribunal to whiah attention has naturally boon drawn, 
and whioh both tho noble Vi3oeunt, Lord Cooil, and tho noblo and loamod 
• Visoount, Lord Maughan, disouosed. I ngrgo, if I r.iay oay so, with tho noblo 
Viscount, Lord Oooil, that tho min difficulty in oronting and patting to 
work effectively this oonooptisn of an Inter national Crluinal Court is not 
tho diffioulty of language; but lot nobody run away with tho idea that thlo 
is an oasy conception to noko spoeohos about in general ton.vo, It is an excee- 
dingly difficult natter to deal vzith if orve dosiro3 to faoo and to try to 
owrocf.c tho practical difficulties. The boepoaition of such a Court is not 
going to bo a very oasy nattor, especially when there are so nary bellige- 
rents* Strictly speaking, I do not think that it ought to bo oallod an In- 
ternational Court; it ought to bo oallod a Unitod Nations Court, or an Al- 
llod Court, for, unlike the Haguo Tribunal, or bodies of that sort, it does 
not really ain at staffing itaolf by Judgo3 dram freu, cwongst others, tha 
onony countries, or, I should think, tho noutrol countries* 

Then, when you have oroatod this novol Tribunal, you still have to faoo 
tho question of what i3 tho code of law whiah it is going to apply, I think 
Myself, as a r.ian who has 3pont a good dual of his lifo in tho practical bust* 
ness of the lav/, that one of tho greatest difficulties of all, whiah I daro j,' 
soy to a laynon soons -ccr.iparativoly unirnortant, would be procedure; for tho 
proooduro v/hioh is understood and follewo&JLn a British Court is oa.iploto]y» U< 
unlike the mthods vzhiah are follevwd elsewhere. Tho re nay bo a groat deal 

to bo said for both viov/s, but before your Court can ovon start you have to 

\ 

decide what your proooduro is going to bo. Therefore, without in tho least 

i 

wishing to pour cold vator on tho idea - and indood, I see tho inport unoo 
of tho point nado both by the noblo and loamod Viscount, Lord J.Jaugha n, and 
by the noble Visoount, Lord Cecil, regarding exceptional cases - I think 
that wo shall probably be viso to put our l'nain trust, as far as a tribunal 
goes, in tribunals, which do not call thousolvos international," 
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A feme* Lord ChonoolLor, Lord Haughon, spoko in saxiwhat sii.vilar ton®. 
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But thoso and cthor intricate problems ohould not to njr mind frighten ua or lead, 
us to tho oenoluaion that therefore it ia impossible; to ostablish an International 

• • m « « «w— imm • I * m mmm 

Criminal Court.** It ia truo that tho formation of an Intomational Crininal Court 
doo a bring us «p@g. wholly untrodden paths. But tho oano oould have boon said of tho 
Pomonont Court of Intomational Justioo, and yot this was ostablishod, and in tho 
short poriod of its oxiatonoo aoquirod groat authority* 


y;tj.oml Crin inal Court ., 


Thcro wn.3 originally a oonsidorablo difference of opinion regarding tho 
question vhothor an eventual International Criminal Court would have to tr y all 
war criminals, or only a limited number* But on thio point, and also on tho ques- 
tion #f tho describing of tho oompctonco of tho International Criminal Court., a po- 
sitive opinion - at any rato in tho London International Aasonbly - has boon osta- 

* 

blishod. It has boon laid down in a motion passod by tho Aasonbly, which wo oan hero 
toko as for a3 is no cose ary, and \rtiich propOooal - 

"that war orinos which cone under tho jurisdiction of Municipal Courts of 
tho Unitod Nations will bo tried by suoh Courta(oithor civil, militairy or 
• nixod), in oonfomity with the lairs of tho country concomod; 
that an International Crininal Court shall have jurisdiction owr tho fol- 
lowing oatogorics of orinos: 

(a) : Grimos in rospoct of whioh no Unitod Nations Court has jurisdiction 

(o«g.j crimes oornittod in Gormany against Jov;s and statoloss persons 
and possibly against Alliod nationals); 

(b) ; Crimo3 in ro3poot of whioh a Unitod Nations Court has Jurisdiction, but 

which tho Stato ooncornod olooto not to try in its o\m Courts(for rea- 
sons suoh as tho following: 

vhorc a trial in the oountry conoomod might load to disturbances, 
where a National Court i/ould find it difficult to obtain ovidcnco) ; 

(o)» orir.ws which havo boon comittod or which havo taken of foot in sovorol 
oountrios or against nationals of difforont oountrios; 


(d): orinos aotnittod by Hoads of States." 
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Thlo, however, only dosoriboa tho first and nost urgont task of tho Court. - 
Lator on a norc oor.iprohonsivo description of the Court ' 3 powora vauld have to bo ad- 
ded in tho aonao of tho Roport. of tho International Law Association of 1926, 

Ao cording to this Roport the Court would havo to decide on violations of in- 
ternational logal obligations of oririinal charaotor, on violations of troatioo regula- 
ting tho usages and nothods of warfare } and on violations of tho custano of war ge- 
nerally acoopfcod as binding by all oivllijsod nations, (art. 23 du Statut do la Cour.). 


Par, 7. The oonposition of tho International Crir.vi.nal Court, 

According to art. I. of tho Statute of tho Pcrnanont Caurt of International Ju3- 
tioo,(l) this "shall bo conposod of a body of indopondont Judgoa", choson frou anongot 
thoao who"po3so33 the qualifications required in thoir rospoctivo oountrios for tho 
highoat judicial offices, or aro jurisconsults of recognised coupotonco in interna- 
tional law," 

By virtuo of art, 3. of tho Statute thi3 Court consists of olovon Judges and 
four Deputy Judgos. This has since boon increased to fiftuon Judges and four Deputy 
Judgos, 

Tho candidaturo takos placo in principle through tho national groups of arbiters j 

of tho Pomanont Court of Arbitrago( Arbitration), that i3 to say in oaoh oountry by 

tho four persons v/hosc nanes had boon placed by tho rospoctivo Governnent on thu list 

of Arbiters, (art.4», par. I.) 

« 

Each group can proposo a naxinur.i of four candidates, of which at tho uost 
two nay be of tho group's enm nationality. (art. 5, par. 2.) 

Tho olootions take place oil iultanoously by tho A3scnbleo and by the Council of 
the Loaguo of Nations, (art, 4. par. 8. ) 

Only tho30 who aro choson by both thoso organs are olootod. If after throo 
divisions seats aro still unfilled , u spooial procoduro of radiation is adopted, 

(l)An oxtraot fron tho Statute of tho Pomanont Court of International Justice is 
appended as Annex No. I. to this Roport. 
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and should ovor^his not yield any result, than tho ones already olootod aro to choo- 
so the remainder fron ar.ong thoso who have alroady had votoa oast for thorn* (art .12.) 

At oach oloction oaro is to bo talcon that tho ISonbors olootod should together 
reprosont tho foror.iost forn3 of civilization and tho no3t important systems of Juri3~ 
orudonoo in the world. (art*9.)« 

The oloction is valid for nine yoara, and Judges my bo ro-o looted. (art. 13) • 
Members of tho Court oan only be dismissed fron thoir functions if in tho 
unanimous opinion of their colloaguoa they no longer fulfil the requisite conditions* 
(art.18.). 

During tho c;:orciso of thoir functions they on Joy diplomatic privileges and 
immunity. (art. 18. ) 

The Court is ostablishod at tho Haguo.(art»22.) 

It is obvious that in this way the composition of tho Permanent Court is do- 
soly allied to tho organism of tho Loaguo of Nations, and noroovor is fairly conpli— 

I 

oatod. 


li ; | 

I i 

I i 


Tho urojeot of tho International Law Association adoptod in Vionna in 1926 ! 

f ollov7s with regard to the ooi.tp 03 ition of tho Court almost ontiroly tho system of tho ^ j 

I 

Pemanont Court at Tho Haguo(Seo arts. 1-12* of the Vionno30 proposod 3tatutc(l). It j 

oven stipulates that tho International Criminal Court shall form a special Chamber : 

li 

of tho Permanent Court, with this reservation: "qu* olio oxorcoru sa Jurisdiction s6- 

■s » i 

parenent dan3 loa aft’aircs ou dos Etata ou des individus aoront aocusos d'infrac- i 

0 

tions intemationalos",- 'fj 


Tho convention for an International Criminal Court for the provontion and 
punishment of acts of torrerisn adopted at Geneva in 1937 also corresponds in many 
respoot3 with the dosign of the Permanent Court of International Juotioo and the 
Vienna project of the International Law Association of 1926, but also shows some 
interesting difforonoos- 

For instunoc, the convention of 1937 » divorcing from what i3 laid dam in 
artiolo 2 of the Statute of tho Permanent Court, doolaros: "that tho Judgos 3hall be 
ohoaen among Jurists who are acknowledged authorities on Criminal La;;, and who aro 


(l)A Copy of tho 1926-3tatutc is appondod as Annox II to this Report, 
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aro or havo boon nonbcrs of Courts of Criminal Jurisdiction, or possess tho qualifi- 
cations rvquirod for ouch appointments in their cr.vn country" . - In this >/ay a far 
stronger stros3 in laid upon logal exporionce and judicial training. 

Tho method of clootion is also difforont. Tho raapootivo Governments '.lay oaoh 
submit not noro than twoo candidaton. Pram th030 oandidaton tho Permanent Court ia 
to shsoao fivo Judgos and fivo Deputy Judgos, on rogulatiohs of it3 enm making. Tho 
nominations in Ms instance aro to bo valid for ton yoaraj and ovory two years o no 
Judgo and ore Deputy Judgo is to rosign. 


I fool that ’./hen coiling to tho appointment of Judges and Deputy Judgos, \ro , 

shall havo to soparato oursolvos from tho Loaguc of Nations. On tho ono hand wo- ahall j 
havo to kcop tho roquiromonts for nomination vary striot*_as por tho Convontien of ! 
3-937# but *n tho other hand rake tho actual designations as simple as possiblo, Tho 
numbor of Judgos will also havd^fargor than is proposod in the abovo-iacntiono d pro- j 


jocts. 

'.Then, hewovur, tho oompooition of tho Court is being dooidad upon, porhaps 
the most important thing of all will bo to difforontiato botwacn tho; 

1st periodi during whioh it will chiofly bo occupiod v/ith tho punishment 
of war criminals ; and tho 

2nd period; when aftor the Poaoo Troaty has boon signed, it vdll als* bo 
occupiod with a broader and noro oomprohonsivo task as is al- 
roady indiaatod in par. 6. of this Roport and amplified in art. 
23 of tho Vionna project. 

?! In tho first poriod the Judgos and the Deputy Judgos will of nooossity 

have to bo designated by tho Govemnonts of the Unitod Nations direct, without tho 
intor. icdiary of any othor organ. The Court will thoroforo - as I havo alrondy in- 
dicated - in tho first pariod still be a "Unitod Nati ons Criminal Cou rt ". 

La tor on, howovor, aftor tho signing of Poacc, and v/ith the extension of 
tho task3 of tho Court, another nothod of oomposition could also bo adoptod. Por 
instance, whon finally ox-neutral Powers aro conjoined, tho various Governments 
oould submit a certain nur.ibor of oandidatoo, from whom a body 3uch as tho Per- 
manent Court of International Justice at Tho Haguu oould rake a choico on a basis 
to bo sottlod upon lator. 

In this way tho establishment of tho International Criminal Court will not 
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aro or havo boon members of Courts of Criminal Jurisdiction, or possess tho qualifi- 
cations roquirod for ouch appointments in their own oountry". - In this way a far 
stronger 3troao is laid upon logal exporionac and judicial training* 

Tho method of olootion i3 also difforont. Tho roapeotivo Governments ‘nay oaoh 
submit not noro than twoo aandidatos. From thoso oandidatoo tho Permanent Court is 
to «h«oso fivo Judgos and fivo Deputy Judgos, on rogulatiohs of its Own making. Tho 
nominations in this instancy aro to bo valid for ton yoarsj and ovory two years ono 
Judgo and ono Deputy Judgo is to resign. 


I fool that 'when coning to tho appointment of Judges and Deputy Judgos, ’.re 
shall havo to separate oursolvo3 from tho Loaguc of Nations. On tho ono hand wo ahall 
havo to kcop tho poquironenta for nomination very striot’^ as per the Convontien of 
1937# but *n tho othor hand make tho actual designations as simple as possiblo, Tho 
nunbor of Judgos will also hav<57^ largo r than is proposod in tho abovo-nontionod pro- 


jects, 


Then, howover, tho oompooition of tho Court is being dooidod upon, porhaps 


tho most important thing of all will bo to difforontiato botwocn tho: 

1st period: during which it will ohiofly bo occupiod with tho punishnont 
of war criminals ; and tho 

2nd period: when aftor the Poaeo Troaty has boon signod, it will also bo 
occupiod with a broader and noro aomprohonsive task as is al- 
ready indiaatod in par. 6. of this Report and amplified in art. 
23 of tho Vionna project. 

In tho first poriod tho Judgos and tho Doputy Judgos will of nooooaity 
havo to bo designated by tho Govenunonts of tho Unitod Nations direct, without tho 
intermediary of any other organ. The Court will therefore - as I havo rJ.ro ady in- 
dicated - in the first poriod still be a "Unitod Nations Crimin al Court" • 

La tor on, howevor, aftor the signing of Poaeo, and with the ojrtonsion of 
tho tasks of tho Court, another nothod of composition could also bo adoptod. For 
inotanco, whon finally ox-neutral Powers aro conjoined, tho various Governments 
oould submit a certain nurnbor of oandidatoa, from whom a body 3 uoh a 3 the Por- 
nanont Court of International Justioo at The Hague could make a choice on a basis 
to be settled upon later. 

In this way tho establishment of tho International Crimiinal Court will not 
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not hnvo to '/ait until tho ond of tho war# 

On tho oontrary, it can and must bo oanplotoly oonstruatcd arid installed in 
tho shortest possiblo timo, so that it will bo in full working order as soon a3 tho 
Armistioo is signod# 


Par>8» Tho Material Lav/ to bo applied # 

• Tho International Criminal Court ought as soon as possible to bo supplied 
vith an International Criminal CODE, defining tho orinos and limiting tho punishments. 

Wo must howovor not bo so optinistio as to ©xpoot that suoh a Codo will bo 
q emptied within the noxt two or threo years and also bo aocoptod by tho rospootivo 
Pov/or a,** 

For tho tir.x being thoroforo wo shall havo to oontont oursolvos \vith"nutatis 
mutandis" a dosoription of tho mtorial law to bo applied, as laid down in art . 23 
of tho Vienna pmjoct of 1926, v/hich roads as follows; - 
•La Cour appliquo: 

lj Los traitus, oonvontions ot declarations intornationaux, soit gonorauy, 
soit spvoiaux, reconnus par les Etats on litigo# 

2: La ooutuno intomationalo aonmo prouvo d’uno coutume genoralo aocoptAo 
ayant la forco d'une loi. 

3i Les principos gAnAraux do droit public ou international rooonnus par los 
nations civilisoos. 

4.1 Los duoisions judioiairoa conr.w moyons auxiliairos do determination dos 
rl»glos do droit. 

3j En outro, la dootrino do3 publioiotos I 03 plus qualifies pout otro citoo. 

Pourvu qu'auoun aoto no puisso otro jug& oommo infraction par lo Statut do la 
Cour ou par la loi intomo do l'acouso, ou, dan3 lo oas d'un hoiuatlos, par la loi 
du liou do sa rosidonou au noi.ient do la porpAtration du arimo, ou, a dofaut do rosi-~ 
donoo, par la loi do l'Etat ou lo orino aura AtA ooniis." 

Partioularly tho List clause is of groat significance. 

With rospoot to tho puni3hnont to bo inflicted, tho socond part of art. 22. 
oan bo very usoful. It roads as follows: 

"Lorsquo la Cour trouve qu’uno aoousation contrc un sujot, ou un oitoyon, 
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oltoyon, ou un hoimtlos, C3t otabllo, la Cour pout lu oondannor a touto poinc u'-M 
qu*ollo croit juste, sous I 03 conditions 3uivantoo; 

ai La poinc do nort no sera prononcoo contro poraonno, a noins quo ootto 
polnc no puisso otro infligoo par uno infraction siniloirc avion los lpiS do l*3tat 
uuquol apportion 4, '.o ooupablc. 

i *•' 

b: En auoun oas, lc fouot no sera- otfdohno; 

\ 

o: En tout autro can, la poinc d'onprisonnonont ou do detention 3ora pronon- 
oqo par La Cour, qui ordonnora la nature do 1 ' cnpri33onor.iont ou do la detention 
infligeo ; 

» 

d» Leo p^mlit^s poouniaires ct loo indonnitos ooront infligco3, soit 

^ » 

cvriulativcnont, uoit au lieu do la poino prononcco . " 


The doooription here given of the material la*./ to be appliod agrees appro- 
ximately with tho analogous precept- for tho Poruanont Oourt of International Jus- 
tioe(art.38 of tho Statute), witt\ thi3 roaorvation, that no not be puni3hablo 
Unless it io iiadioatod 30 to bo by tho Statute of tho Court, or by tho national 
law of tho accused porson,(l). 

Acoording to tho Statute of 1926, both, Stato3 and individuals nay bo ...» 
arraignod boforo tho Court, A Stato which has boon found guilty nay bo oenton- 
ood to pay tho plaintiff Stato a fino in oash, and to nako good tho damage, in- 
cluding tho danago civilians havo sufforod. This rogulation however is of little 
value fer us in tho irradiate futuro. 

In aooordanoo with art. 22, private parsons nay bo sontenood to what- 
ever penalty tho Court nay deon fit, but only to the death ponalty provided tho 
guilty person's national court adnits of such punishment . 


Tho Spanish Jurist Saldana is somewhat more prociso in hia faoous work 
published in 1923 entitled: "La Justitin penal intcrnacional" . Ho wanted eight 
kinds of orino to bo subnittod to the International Crininal Court, namely; - 
"1: los oa3 doutoux du jurisdiction ponalo nationalo; 

2: los cao penaux oxtronationoux.(for instanoo those on tho High Seas). 
3: los orii.xjs inturnatienaux de droit oomun.(for instanoo, white slave 


(l)Seo Annex I, art. 38. 
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white 3lavo trado, opiun offonoos,oto) 

4: los orinos pslitiquos interna tionaux. (art. 227. Treaty of Vcroailloa) * 
5» los orii.vos r.dlitaircs into rnationaux.( art. 228. Treaty of Vorsaillos) » 
6:1 o 3 orimos contre lo droit dcs gona. 

7» les or ire a d'un intorot international cornis dana un pays oooupo; 

8: los crimes aooiaux collootifs non roprii.ios par un ]Jtat."(l) 


In contrast to this rather largo conooption tho Intornational Criminal Court 
for tho Prevention of aots of Torrorian(Convontion of 1937)\ma to havo a r.oro limited 
sphere of activity. Tho folawing orinoa wore to cone undor tho Jurisdiction of this 

l 

Court, vizi - 

Is Any wilful act causing death or griovoua bodily ham 'to: 
a: Hoads of States, persons oxorciaing the prerogatives of tho Hoad of 
State, their horoditary or designs tod 3uocos3oraj 
b: The vivu3 or husbands of tho abovo-riontionod porsonsj 

c: Persons ohargod with public functions or holding public positions, when 
tho act is dirooted against thon in thoir public capacity. 

2: 7ilful destruction of, or damage to, public property or property dovotod 
to a publio purposo belonging to, or subject to tho authority of, anothor 
High Contracting Party. 

3*Any wilful act oaloulatod to ondangor tho lives of nonbor3 of the publi*. 

4: Any attempt to commit an offonco falling within the foregoing provisions 
of tho pro sent artiolo. 

i>: Tho manufaotuJbo, obtaining, posso33ion or supplying of arma, ammunition, | 
oxplosivos or hainful 3ub3tanoo3 with a viow to tho oonaiasion in any 
country whatsoever of an offonoc, falling within tho prosont article. 


As wo know, this Convention wa3 signed by tho Representatives of all tho 
participating Statoa( Belgium, Bulgaria, Spain, Prance, Graoca, tho Nothorlando, 
Roymania, Czocho-Slovakia, Turkey and Jugo-Slavia) , but it was never ratifiod 
by tho various Govemmonto. 


(l) 3oo:Roocuil dcs Coura.A.D.I.1925,V, pag.367. 
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For tho first and no3t urgont task of tho International Grininal Court now 
t# bu established, nanoly tho punishnont of war orir.inalo, I think that, aa wc havo 
said, wo eould if nooooaary bo satisfiod with tho appliaation of arts. 22 and 23 of 
tho Statut do la C*ur, of 1926. 

It geos without 3aying, howovor, that it would bo of tho groatost inportan- 
oo if oarly agroor.wnt oould bo roaohod betwoon tho reapootivo Pevora regarding a ful- 
ly olaboratod List of War Crimoa, with an oxaot and oloar dosoription of tho offon- 
003 , and v/ith tho naxinun puni3hnonta. 

With rcopoot to tho quo3tion a3 to whioh offenoos aro to bo rogardod aa war 
orinos, both in our own and other Conniocions, full Roporta(l) havo boon issued, ac- J 

V 

oor.nanicd by exhaustively olaboratod Lists, and I think I cah rofor you to thon.(2). j 


Par. 9* Tho forml Jtaw t_o be appl ied. 


The Statute of the Perm no nt Court of International Justioo and that of tho 

International Crininal Court (see annexes I and II) con al30 sorvo ua as guides in 

✓ 

this, diroction, 

Tho affioial language a of t he Co u rt aro Engl is h and Fronoh. if tho 

parties agroo the vdiolo proooodings take plaoo in one of thoso languages, then tho 
Judgment will be pronoun* od in that languago . In oa3o suoh agreonont is wanting, tho 
partios nay utiliso whiahovor of thoso languages thoy ohooso , and judgment will in 
that oaso be nronounood both in Fronah and in English; Tho Permanent Court 'fill how- 
over dooido \/hioh of tho two- toxt3 i3 to be doenod the authontio one, (art *39*) 


Before the International Criminal Court tho accusod will havo to bo ablo to 
Oppress hir.i30lf in his o\m languago, and everything ho says, aa woll as all ques- 
tions that aro put, and ovorything that ia 3aid regarding tho caso of the acouood, 
will havo to bo tranolatod by oxporionood intorprotors. 


(1) Soo intor alia tho Roport of the International Commission for Penal Rooonatruc- j 
bion and Dovolopi.)ont - sub-Co.niasion for War Crimea - and in particular the 
Memorandum of Profossor Lautorpaoht, contained therdip, pages 5 to 11.) 

(2) For the oor.vxjtonoo of tho International Criminal Court soo Par. 6. 


I 
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Aa howovor the largo Majority of war orininals will bo ablo to understand 
Gcrt.ua, tho quostion ariaos as to whothor it would not bo advisablo to rocogniso 
Gorman as tho third offioial languago of tho Court aftor English and French. 

Tho acousod will bo permitted to bo assistod by oounsol ohoson by hir/ 
horsolf - thcrcsclvo3. 

In gonoral, and under roforonoo to the ro3pootive articles of the Concept- 
Statuto of 1926(nnnox II), one nay woil say, with Profo33or Sheldon G-luook in "Ftoq 
W orld", (l), that tho procedure in tho International Criminal Court ought to consist 
of a sinplifiod combination of tho boat foaturo3 of tho Continental and Anglo-nnc- 
ria n criminal proceedings , guarantooing oortain fundamental rights, 3Uoh as tho 
right of counsol and tho right to sot up any logitimto dofonoos found in oivilizod 
ponal codes. Rules of ovidoncc should be sinplo and should not too groatly stress 
exclusionary provisions, sinco the trials are to bo before panels of judgos trained 
by long praotico. 

The oain point should be to seek tho truth in the no3t inpartial Manner, 
when hoaring tho acousod and tho witnosoos , full aocount should be takon of what 
nodem criminology has taught us v/ith rogard to tho psychology of tho witnossos and 
tho suftpowti>>,oto. - 


".i Prosecuting 3taff of trained roprosontativos of tho various countries 

¥ 

oatablishing the International Crininal Court, as wall as a public dofondors staff, t 

should bo appointed by the Court from panol3 subnittod by tho Chiof Executives of ^ 

f- 

tho countrios involved", os Sholdon Glue ok proposoa in his work roforrod to abovo.- | 

I thoroughly agree. j 

Tho soat of tho Court should bo established in the Capitol of ono of tho Al- 4 

\ 

lied Countrics(c.g. • London, Pari3 or Tho Hague.) 


(l) Soo:" Trial and Punishment of Axis /ar-Crir.iinals", by Sholdon Gluook. Roprintod 
from "Fruo World". Vol.IV,no.2.Novunbor 19^2. 
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Pnr.lO. Final Conclusions. 


It will bo oloar from tho forogoing th.it it is by no means inpos3lblo to 
cono to a workable international agreement (or the establishment of on Intomational 
Criminal Court. 

.’kbovo all oleo, howevor, in or dor this timo to aohiovo tho propor punishment 
of war criminals, and not again to fall into a hopolG 3 fl fiasoo as wo did aftor 
1914-19H# v/o must insist upon tho gyoatost oos3iblo apood. 

Wo havo already boon faced with a " fait aooonpli" vith rospoot to Italy, 
and onoo more that which ovory oxport insi3tod was absolutely oasontial, nar.wly, 
tho ourrondor of war criminals simultaneously with the s igni ng of tho Ami stioo, 
has been neglootcd. 



1 i 
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Wo oannot toll haw long wo still havo for furthor preparations, but it ia 
eortain that TIME IS 3K023DINQLY 3HQRT. 


Should tho punishriont of war criminals again end in a fi asoo , thon tho fu- 
ture pgaoo of tho world would bo gravoly ondangerod. 

Thoroforu; GAVS.OT C0NSULE3. 


LONDON, September 1943. 
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Annex I 

EXTRACT 0? THE STATUTE OF THE. 

KtULABIiT COURT 

OF L T I2fi: atiTIOH.lL JUSTICE 

provided for by Article 14 of the Covenant 
of tlio League of Nations 

STATUTE OF THE COURT . 


Artiely 1 

A Permanent Court of International Justice is hei’eby established, in accordance 
with article 14 of the Covenant of the League of nations. This Court shall be in 
addition to the Court of Arbitration organised by the Conventions of The Hague of 
1899 and 1907, and to the special Tribunals of Arbitration to which States are al- 
ways at liberty to submit their disputes for settlement. 

.article 2 

The Peniianent Court of International Justice shall be composed of a body of inde- 
pendent judges elected regardless of their nationality from amongst persons of high 
moral character, who possess the qualifications required in their rospoctivo coun- 
tries for appointment to the highest judical offioos, or are jurisconsults of recog- 
nised competence in international lav/* 

Article j 

The Court shall consist of fifteen members* 

• •*••»•••»•««*• 

Article 4 

The members of the Court shall bo elected by tho Assembly and by the Council from 
a list of persons nominated by the national groups in tho Court of Arbitration, in 
accordance with -the follow dng provisions. 

article 9 

At evexy election, the electors shall bear in mind that not only should all tho 
persons appointed as members of the Court possess the qualifications required, but 
the whole body also should represent the main forms of civilisation and the prin- 
cipal legal systems of the world. 


Article 10 

Those candidates - ./ho obtain an absolute majority of votes in the Assembly and in 
the Council shall be considered as elected. 


Article 1 3 V< 

The members of the Court shall be elected for nine years. i > 

They may be l’c-electod. |j * 

, ij t 

.article 16 V 

* 

The ordinary members of the Court may not exei'cise any politioal or administrative | 
function. F 

• % 
A 

Articlo 20 

Every member of the Court shall, before takirv, up his duties, i.uke a solemn decla- 
ration in open Court that he will exercise his powers impartially and conscientiously. 
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Article 22 

The seat of the Court shall he established at The Hague, 

Artiole 2j 

A session of tho Court shall be held every year. 

Article 25 

Tho full Court shall sit e:coopt ’..hen it is oxpressly provided othen/ise . 

Article Z'j 

The expenses of tho Court shall bo borne by the Loague of Nations, in such a r.vaiv- 
ner a3 shall be decided by the Assembly upon tho proposal of the Counoil, 

Article 54 

Only States or Members of the League of Nations can be parties in cases before 
the Court, 

Article 35 

The ’Court shall be open to the Members of the League and also to States mentioned 
in the Annex to the Covenant. 

Tlie conditions Uiidor which the Court sliall be open to other States shall, subject 
to the specisl provisions contained in treaties in force, be laid down by the Council. 

Article 5b 

Tho jurisdiction of the Court comprises all oases which tho parties refer to it 
and all mattors specially provided for in Treaties and Conventions in force. 

The Members of the League of Nations and tho States mentioned in the ..nne:: to the 
Covenant may , . , declare that they recognise as compulsory, ipso facto and 

without special agreement, in relation to any other Member or State accepting the 
same obligation, tho jurisdiction of the Court in all or any of tho olassos of logoi 
disputes ....... 

In the event of a dispute as to whether the Court has jurisdiction, the natter 
sliall be settled by the decision of the Court. 

Article 38 ® 

The Court shall apply : 

1. International Conventions, whether general or -particular, establishing rules 
expressly recognised by the contesting States; 

2. Intcroatiaal custom, as evidence of a general practice accepted as law; 

5. The general principles of lav recognised by civilised nations; 

4. Subject to the provisions of Article ^9, judicial decisions and the teachings 
of the most highly qualified publicists of the various nations, as subsidiary means 
for the determination of rules of lav. 

This provision shall not prejudice the power of the Court to decide a case ex aequo • 
et bono, if tho parties agree thereto. 

Article 46 

The hearing in Court shall be public, unless the Court shall, decide otherwise, or 
unless tlie parties demand that the publio bo not admitted. 


f 


Article 55 

111103 ^ ons decided by a majority of the judges present at the- hoar ins . 

In the event of an oouality of votes, the President or his deputy shall have a 
casting vote. 


:or- 


Artiolo j6 1 

The jud^ent shall state the reasons on -,/hich it is based. »' 

It shall contain the names of the judges uho have taken part in tlic decision, 

...... ( , <3 

article 57 

If the judgment docs not represent in -.hole or in part the unanimous opinion of 
the judges, dissentin'-; judges are ontitled to deliver a separate opinion. 

Article 58 

The judgment 3hall be si.:?io& by the President and by the Registrar. It shall bo 
road in open Court, due notice having been given to the agents. 

Article 59 

The decision of the Court has no binding force except beta /eon the partioa and in . 
respect of that particular case. 

ft 

Article 71 - 

Advisory opinions shall be given after deliberation by the full Court. They shall 
mention the nmber of the judges constituting the majority. 

Dissenting judges may, if tiiey so desire, attach to the opinion of the Court 
either an exposition of their Individual opinion or the statement of their dissent. 

Article 72 

• iuestions upon -which the advisory opinion of the Court is askod shall be laid 
before the Court by means of a vritten request, signed either by the President of 
the Assembly or the President of the Council of the League of Nations, or by the 
Secretary-General of the League under instructions from the Assembly or the Council. 

Article 74 

Adviaory opinions shall be read in open Court, notice having boon given to the 
Secretary-General of the League of Nations and to the representatives of States, of 
Members of tho League and of international organisations immediately ccncemed. 

The Registrar shall take the necessary steps in order to ensure that the text of 
the advisory opinion is in the hinds of the Secretary-General at tho seat of the 
League at the date and hour fixed for the meeting hold for tho reading of that 
opinion. 



Article 55 

All questions shall be decided by a majority of the judges present at the hearing. 
Iia the event of an equality of votes, the President or his deputy shall have a 
casting vote. ;g 

i 

Article 56 

The judgment shall state the reasons on uhich it is based. _ l * 

It shall contain the names of the judges vho have taken part in tlic decision. 

d 

Article 57 

If the judgment docs not represent in •..’hole or in part the unanimous opinion of 
the judges, dissentin'; judges arc entitled to deliver a separate opinion. 

Article 58 

The judgment shall be signed by the President and by the Registrar. It shall bo 
road in opon Court, duo notice having boon given to the agents. 

Article 59 

The decision of the Court has no binding force except botv/eon the partioa and in . 
respect of that particular case. 

a 

Article 71 

Advisory opinions shall be given after deliberation by the full Court. They shall 
’mention the number of the judges constituting the majority. 

Dissenting judges my, if they so desire, attach to the opinion of the Court 
either an exposition of their individual opinion or* the statement of their dissent. 

Article 72 

Questions upon i.tiioh the advisory opinion of the Court is asked shall be laid 
before the Court by means of a ’.a’itten request, signed cither by the President of 
the Assembly or the President of the Council of the League of Na cions, or by the 
Secretary-General of the League under instxaictions from the Assembly or the Council. 

Article 74 

Advisory opinions shall be read in open Court, notice having; been given to the 
Socretary-Goneral of the League of Rations and to the representatives of States, of 
Members of the League and of international organisations immediately concerned. 

The Registrar shall take the necessaiy steps in order to ensure that the text of 
the advisory opinion is in the lumas of the Secretary-General at the seat of the 
League at the date and hour fixed for the meeting held for the reading of that 
opinion. 
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3TATUT DC LA COUR. 

(Adopti par la Conference*) 

ARTICLE HU?LDCNAIRE. 

Convention. 

Ia Constitution permahento do la Cour Intemationalo Criminolle oat itablie aux tor- ] 
raos de la oonventibn do( lieu)dat6e lo ,19 .Ladite Cour sora uno Chambro dti la | 

Cour* Rittnanont© do Justioo Intomationalo do la Ilayo, raais olio oxoroora ainsi qu’il j 

ost dlfini plus baa, sa juridiotion s6par6mont dans los affaires ou dos Etats ou dos ! 

| ! 

indi vddus soront accuses d' infractions intemationalo s. I' 


CHAPITRE I. 

Organisation do la Cour. 

ART.l. 

Composition do la Cour. 

La Cour ost oemposio d'un oorps do Magiatrats sans igard do lour nationalitfi parmi 
los porsonnos qui rfiunissont dans lour pays rospootifs los oonditisns requisos nou r 
litre noionSs aux plus hautos fonotions Judioiairos ot qui sont su qui ont cte Magia- 
trats dans los Tribuna ux sibgoant on mati^ro p6nalo ou doe Jurisoonsultua qui sont 
spooialeraont qualifies par lour oxpt/rionoo do la pratique de oos Coum. 


Art. 2. 

Nombro dos Jugos. 

La Cour so oomposo do quinao mombros, soit dix Jugos ot oinq Jugos supploants • 
Los partios qui ratifiont ou qui auront subsiquommont ratifii la Convention do 
(liou)datio lo , 19 , pouvont cLfioidor do ohangor lo nombro dos Jugos 

ou do Jugos suppliants. 


Art. 3. 

Election dos Lfcmbros, 

Lus Mombros do la Cour sont olus par 1' Assemble ot par lo Conseil do la Sooioto 
dos Nations sur uno listo dos porsonnos pro3ontoos par los groupes nationaux do la 
Cour Pormanonte d’Arbitrago do la Hayo, conforraomont aux dispositions dos articles 
kV 12 du Statut do la Cour Rirmanonto do Justioo Internationale. 


» 




ANNEX II, 

STATUT DU U COUR. 

(Adopti -ar la Confdrenoo,) 

ARTICLE HlifLDCtNAIRE. 

Convention* 

La Constitution pormanonto do la Cour Intomationalo Criininolle oat 6 tablio aUX tor- 


rays do la oonventibn do(lieu)datfee lo 


,19 .Ladito Cour sora vmo Charabro do la 


Couj* Rittnanont® da Justlco Intomationalo do la Hayo, mais olio oxoroera ainsi qu'il 
oet difini ulus baa, su Juridiotion afiparAmont dans los affairoa ou dos Stats ou dos 
indi vidua soront aocusds d' infractions intomationalos. 


CHAPITRE I. 

Organisation do la Cour* 

ART.l. 

( Composition do la Cour. 

La Cour ost osmposio d'un oorps do ikgiatrats sans igard do lour nationality parmi 

* 

los poraonnus qui riunissont dans lour pays rospootifs los oonditisns roquiaos ppur 
fctro nornm&s aux plus hautos fonotions Judiciaires ot qui sont su qui ont eta Magia- 
trats dans los Tribunaux sifcgeant on mati^ro pAnalo ou dos Juriaoonsultos qui sont 
spooialomont qualified par lour oxptfrienoo do la pratique de ous Cours* 


Art, 2. 

Nombro dos Jugos. 

La Cour so oomposo do quinzo mombros, soit dix Jugos ot cinq Jugos aupploants * 
Los partios qui ratifiont ou qui auront subsiquoumont ratifii la Convention do 
(liou)dat/o lo , 19 1 pouvont dfioidor do ohangor lo nombro dos Jugos 

ou do Jugos suppliants. 


Art. 3* 

Election dos Mcmbros. 

Los iiimbros do la Cour sont olus par l'Aasoi.iblio ot par lo Consuil do la Sooioto 
dos Nations sur uno listo dos porsonnos pro acmtoes par los groupos nationaux do la 
Cour Pormanonto d'.'vrbitrago do la Hayo, oonformimont a'ix dispositions dos artiolo3 
12 du Statut do la Cour Pormanonto do Justice Intomationalo, 


- II - 


Art * 

Declaration on entrant on fcnotien. 

Teut mcmbxv do la Cour doit> avant d'untror un fonotion, prondro ongagooont aolon- 
nol en sfanoa publiquo d^ oxoroor sos attributions avuo irap&rtialiti ot on touto ooiv* 
soionoo. 

Art. 5. 

Dur^o do la fonotion. 

Lob mcmbros do la Oour sont 6lus pour nouf ans, ot ils sent rJiligiblua# 

Ils rostont on fonotion jusqu'K lour rumplaoomont. Apros oo romplacomontj ils 
oontinuont & oonnaltro dos affairos dont ils sent dcfjX saisis. 


art, 6. 

Inr.mnitda Diplomutiquos, 

Los raombroa do la Cour voyagoant \ 3La Hayo ou on rovonant pour loa affairos do la 
Cour, ont droit V dos pa 330 ports diplomatiquos ot, durant l'oxoroico do lours fonc- 
tions do la Covr "K La Hayo, ils jouissont doa privil&goa ot immunitis diplomatiquos* 

Art. 7. 

Inootnpatibilit^s « 

Auoun Jugo do la Cour no pout oxoroor loa fonotions d^agont, d*avooat ou do cenaoil, 
dans auouno affairo. Los Jugos suppliants no sont oxolus dosditos qualitis quo ro- 
lativuramt aux affairos pour lcsquolloo ils sent appollds \ oxoroor lours fonotions 
pr&s do la Cour* 

Loa mcmbros rvo pouvont oxoroor lours fonotions on touto affairo dans laquollo 
ils sont antiriouromont intorvonUB ooimio agents, avooats ou ocnooiln do l*unu dos 
parties, eu oetuno mombro d’un tribunal national ou international ou d'uno commission 
d’onqudto ou on touto autro qualito. 

Art. 8. 

Nominations aux 3 iogoa vacant s. 

II ost pourvu aux sidgos dovonus vacant 3 solon La methods suivio pour la promi&ro 
^lootion. 

La porsonno oluo pour romplir lu si^go vacant \ la Cour, sera nomm&o, on 00 qui 
oenoorno la durio do sos fonotions oonfornuJmont au pr^sont statut, pour uno ’xJriedo 
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III* 


poriodc do nouf ana \ purtir do la data do son oluotion. 


Art.?. 


• Porto do fonoticna. 


Los mombros do la Ceur pouvont 5tro rulovds do lours functions, si, au Jugomunt un- 


uni no doo autros mcnibrus, ils ont cossa do rApondro aux oonditisns roquisos mr lo 
pro son t S to. tut. 

lo Sooretairo Gjdnclralo do la Sroiuto dos Nations ost •ffioiolloroont informA par 
lo grofi’ior. 

Cotto oon mnioutions umporto vananoo do siAgo. 


Art. 10, 

Election du President ot du Yioo-Prosidont. 

La C«ur Alit un Frosidont ot un Viou-PrAsidont parrai sos mombros pour uno poriodo 
do trois ansj ils 3«nt rooligiblos povr du nouvulloo periodos do troi3 ana. 


Art. 11, 


Dluctien du Groff ior. 


i 1 


La Cour nommo oon Greffior, 


I , .< 

La fonction do Greffior do la Cour n’ost puo incompatible avoo oollu do Sucre iai- ; , 
re GAnoralo do la Oour R.-rmanonto d ( arbitrage* 4 i 


Arc , 12 , 

Siogo do la Cour. 


\ • N 

La siogo do la Cour cot fixo a La Huyo, 


ji.r t . 13 • 

So S3 ion do la Ccur, 

La Cour siogo dans los trois mois oui suivont la ni30 au rAlu do touto aff&iru, ot 
oontinuo V. siAgor tant quo lo r81o n'est pa3 ApuisA. 

Lo PrA aidant convoquo la Oour on session quand loa oirconstanooa 1 ’exigent. 

.urt.lif. 

Composition do la Cour. 

Sous rdsorvo do 00 qui ost provu par lo prusont Statut, lo President ou on 3on lieu 


m 

t I ysj 1 . 
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liou lo Vice-President d4oido mil sib go ootnmo Jugo dans toutu aossion do la Cour» 

Si pour uno raison apAcialOj l'un doa mombro3 do la Cour 03tiinu dovoir no pda. 
partioipor au Jugoiicnt d«unu affairo ditormin^o, il on fait part au PrAsi&ont. 

La Cour sibgo on uno ou plusiours 3odtions; uno 3coti«n so oomposo do oinq Jug03, 
d#nt un pout 3tro un Jugo supploant t 

Art*l£i 
Appol | 

Au oas o« uno Sootion rond un arr6t prononpant la poino do mort ou do prison a por- 
potuito ou pour vino poriodo sup^riouro a oinq ans, il y a liou \ appol dovant uno 
Cour aoapoeoo d'au moins sopt Jugos dont doux au plus peuvont Otro dos Jugos sup- 
ploants. L'Etat dofondour aoouaA d‘uno infraction a droit on tout can d' Inter jotor 
appol par dovunt ootte Cour oontre touto decision ronduo par uno Sootion. 


Art. 16. 

Cour sommairo . 

Lo President ou lo Vico-PrAsidcnt pout former, toutos los fois qu’il lo jugo ndcos- 
sairc, dos Oours sotnmairoa oomposoos olviouno do trois iaombros dont un Jugo, afin 
do statuor on procedure soinmiro sur los affairo3 dan3 losquollos uno accusation 
gat porto o, non oontro un Etat , mais oontro un national do oot Etat, ot dans los 
oas **u lo ropr6sontant du gouvurnownt do 1 'acouso oonsont X oc quo 1' affaire soit 
untonduo dovant cotto Cour. En co oas l'aocus<5 a lo droit d* appol oonformomont v a 
l'ortiolo 15. Cos cours pouvunt prononoor uno poino maximum do doux ans, do prison, 
ou d’un an, avoc travaux forces, avoc faoulti do ocndaimor X uno amondo qui no pout 
dipasoor oent livros sterling. 

Toutos los doroandoa intorlooutoiros sent parties dovant uno Cour sorjmlro * 



Art. 17 » 

Nationality dos Jugos. 

Lua Jugos do la nationality do chacuno dos parties on causo sont dAaignoo pour sin- 
ger dans 1* affairo dont la Cour oat saiaio; ai la Cour coupto aur lo siege un Jugo 
do la nationality d’uno aoulo doa partioa, 1 * autre purtio pout designer pour sii- 
ger un Jugo suppliant a'il a 'on trouvo un do aa nationality. S'il n' on oxisto pas, 
olio pout ohoisir un Jugo aur la liato dus oandidata dAjJt prAsontos par la Cour 
Pomanontc d'Arbitrago. 
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Si la Gout no aomptu sur lu a logo auovm Jugu ou Jugo suppliant do la nutionalito 
dos parties, ohacuno do cu3 parties pout proAdor au choix d'un Jugo sur ladito lis- 
to» Les Jugos disignos aux tonnos du prooont urtiolo sont rJgis par lyo rOglos pro- 
vuos aux urte«l A 7«du present, statut. 


Art • 

R&glo do Procedure, 

La Cour Etoblit loa roglos de sa proco duro y oompria cello do la proooduro soi.imai- 
ro. 

Art, 19. 

Emoluments, 

Los Emoluments (allocations et ponsions coraprisos) dos Jugos ot JUg03 suppliant, ot 
oc ux du groffior soront fixes par l'Assomblio do la Sooioto dos Nations sur la pro- 
position du 0 cn 3 Oil ot soront sounds aux roglomonts qui pouvont otro Etablis do la 
dSme maniSro. 

Art. 20, 

Prais do la Cour* 

t > i » 

Los frais do la Cour sont supportos par les ISarabros do la Sooioto dos Nations, dans 
la proportion quo l'AssoniblEo pout dodder sur la proposition du Consoil, 


CHAPITRE II. 

Compatonoe do la Cour, 

Art. 21. 

Csmpotonoo, 

La osnpotonoo do la Cour s'Etond X touto aoousation do: 

a.Vislations d' obligations intornationulos, ay ant un oaraotSro penal, ooremisos par 
los sujots ou oitryon d'un Etat «u par un hoinatlos, oontro un autro Etat, *u sod 
sujots, ou sos oiteyons. 

b .Violations do tous trad to, ^orrvorvtion ou declaration liant I 03 Etats partios 
Ni la Convention de (liou) datoo lo , 19 , qui Agio los mEthodos ot la 

oonduito dos hnstilitos. 

o, Violations doa lois ot-ooutuiaea do guerre goneralocont aocoptoos ot rooonnuos 
cbligatoiros par los nations oivillsEos. 

Sous risorvo do la oonpotunoo <*rdinadro do La Cour, .ainsi qu'ollo ost difinio 


1 
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dofinio plus haut, la Cour ost oompetonto pour jugor toutos affaires ay ant un caroc- 
tiro p<5nal, qui lui ooraiont deforces par lo Consuil ou 1 'AssunblCo du la Sooioto 
dcs Nations, pour 8tru jugoos ou pour $tro l’objot d'unu onquOto, ut pour prosontor 
un rapport a lour propos. En oas do contestation sur lo point do sav^ir si la Cour 
ost oompctonto, la Cour dCoido* 


Art. 22. 

Jugomont, Condemnation, Arrot. 

La Cour pout rondro on arrftt doclaratoiro , on touto matiCre portoo devant olio, 
sons prononoor aucuno poino. . 

Lorsquo la Cour trouvo quo l*aooUsati6n portCo contro un Etat ost Ctablio, olio 
pout ordonnor qu'il soit poyo par oct Etat v a l*Etat plaignanti 
a.uno ponaliti pCcuniairo, b.uno idoranito pour tout dcramago causo,o.uno oomme a 
tout su jot ou oitoyon do 1 'Etat plaignant, sous forma d* indonnitC , qui aura prou- 
vo avoir subi uno porto ou un doiroago caused par 1 1 acto ou 1' omission do l’Etat a«- 
ousC, ou da tout sujot, ou do tout oitoyon du cot Etat. 

Lorsquo la Cour trouvo qu'une accusation contro un aujot, ou un oitoyon, ou 
un hoimatlos ost otablio, la Cour pout lo condannor V touto poino qu'ollo oroit 
jus to, sous los conditions suivantos: 

a, La poino do mort nu sera prononcto oontre porsonno, a uoins quo ootto poino no 
puiaso otro infligoo pour uno infraction siudloirc solan I 03 lois do l'Etat au- 
quol appartiont lo oeupablo. 

b. En auoun oas, lo fouut no sora ordonni j 

o.En trus autro oas, la poino d’omprisonnoment ou do detention sora prsnoncrfo p.\r 
la Cour, qui ordennora la Nature do 1 ' onprisonnomont ou do la dotontion infligCo j 
d.Los pCnalitCs pCouniairos ot los indomnitos soront infligoes, soit our.mlativcr.wnt, 
soit au liuu do la poino prononoio. 


Art. 23. 


Droit applicable, 


La 0«u r appliquo: 


l.Los traitos, conventions ot declarations international!*, soit gon&raux,' 3 oit 
sploiaux, roconnus par los Etats on litigo. 


I 
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2 .1a couture into mat ionalo coi.ino prouvu d’uno ooutuno gonoralo uccupt<io ay ant la 

foroo d'unu loi. 

3«Los prinoipos gon&raux du droit public ou international roconnua par los nations 


oivilisooa, 


2hL<-‘ 3 dioisiono judioiairos ooemo rayons auxiliairos du dotornination das rogloa 
do droit. 

En outro, la dootrino dos publioistus los plus qualifies pout otru citio, 
Pourvu qu’aucun aoto no puisoo St re Jugc cornu infraction a noins qu'un acto 


paroil no soit roconnu oonno infraction par lo Otatut do la Cour ou par la loi in- 


tomo do l'aoouso ou, dans lo cas d'un hoir.iutlos, par la loi du liou do sa rosidun- 


oo au nor.xmt do la porpitratien du orino, ou a d^faut do roaidunco, par la loi do 
l’Etat ou lo orimo aura <Jt& o#hunia« 


OHAPITRE III. 

i 


Proooduro . 

Art. 24. 

Partio 3 . 

Los Etats parties a la Convention do (liou) datuo lo 


,19 , ot tous au- 


tros Etats qui aooeptont la oonpotonoe do la Cour par traito ou adhosion ou autro- 


wont ont lo droit do rooours ’a ootto Cour.Lo dopot d'unu accuaation par un Etat 


qui n'ost paa partio a ladito Convention ost repute equivalent a 1' adhosion a la- 


dito Convention. 

l»Tout Etat a lo droit du portor plainto pour son propro coup to ou pour lo conpto 
do 300 aujots ou do 30 s oitoyon^ou pour tous los doux oontro un autro Etat, scs 
aujots ou sos oitoyens ou contro tou3 loo doux a la condition qu'au oas ou uno 
aocuaation oat port&o seuloutont oontro un sujot ou un oitoyon do l'Etat auqu^l 00 
sujot appartiont, lodit Etat spit mis on oauao. 


2.Auoun sujot ou citoyon n'a lo droit d'ostur on qualito d'acousateur. 


Uno aocuaation pout c)tro daposou oontro un Etat un sujot ou un citoyon ou con- 


tro tous los doux nalgro quo oct Etat no soit pas partio \ la Convention on n'ait 


/ / \ 

pas acoopto la oenputunoo do la Cour. Un Etat qui n'ost partio a la Convention ct 


oontro loquol uno aocuaation ost port^o, pout accoptor la oonpotonoo do la Cour 


on dormant avis a cot offot au groffior. 


Si l'aocusation ost prouvue, la Cour prononoo un or rot soulonont, mis olio 


no prononoo paa do oondar.BVi.tion. Sous rosorvu do 3 regie o ^tablios par lo Roglouont 
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Ruglowont do la Cour,’ loe regies du prSsont Stutut a o rapportont a la roduotion, ^ la 
signification ot au jugurrwnt do l'aocusation doivunt, on tant qu'ullos pouvont ttro 
appliqut/ua, fttro obsorvuos dans la proooduro* 

Art, 25. 

Contonu ot signification do l'aocusation* 

L'aaousatian ost faito par <5orit, alio oontxont unu relation uuocinto doa faits con- 
stitutifs do 1 • infraction ot olio ost aooompugneo , s'il y a liou, dos pidoos our lu3- 
quollos olio so baso. L'uoto d'aocusation ut los pieces 3ont doposo3 au groffo. 

t 

L'aoto d'aocusation no pout otro signifiu \ un Etat, un sujot ou un oitoyon qu’^. 
la auito d'uno donando faito X la Cour ot apros autorisation par ootto domiXro do 
la unniiro provuo par lo pro aunt Statut. 

La donando d' autorisation do signifior l*acto d'aocusation ost faito par l'Etat 
donandour a la Suction fonnoo par lo President ou le Vice -Pro sidont pour Jugor cotto ' 
donando* 

En tout £tat do oauso, la Cour pourra rujotor touto plointo qu’ollo pouve sans 
import anoo t do nature frivolo , voxatoiro ou qui oonstituora un abus du la proooduro 
do la Cour. 

Lo groffior doit signifior uno oopio do l’aoto d'aocusation a l'Etat dSfondour, 
ot lodit Etat doit oonrparaltro par dovant la Cour ot assuror la omparution du tout 
aujot ou oitoyon nonmo dans l'ucto d'aocusation. 

Si un Etat ou un aujot ou un oitoyon dJfondeur ou un hoinatlos prosonto uno do- 
fonso spe # oialo # il doit on fairu la notification au groffior on teens utile, ot lo 
groffior on fora parvonir uno oopio ’h. l'Etat plaignant* 


Art, 26. 

Roprosontants dos parties. 

i Los Etats plaignanta -Ot dofondour3 sont roprosontos dans la proooduro par dos agonta 

ot pouvont plaidur lours affairoo rospootivus dovant la Cour par doe agonts ou doa 
oonsoils ou doa avooats. Lo aujot ou oitoyon ou huimtlos d^fondour oonparait a l'au- 
dianso do la C«ur ot pout plaidor son affaire on porsonno ou pout so fairu ropr^son- 
tor 'a out t-ffot par un agont, un oonsoil ou un avooat. 

Art. 27 « 

Nonination du Proouruur ou Agont. 


| ^ 
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Art. 27* 


Nomination du Proourour ou Agont. 

Los plaignants,on dopesant l'aoto d'aoouaation ot los Etats dofondours \ qui oigni- . 
fixation on aura oto faito noi.vn^ront immiidiatouont un proourour ou un agont ay ant 
sa r^eidonoo dan3 l'Etat oU bo trouvo la Cour ot nitifioront ladito nomination au 

i 

groffior do la Cour. 

Cotto nomination donno droit ot oomporto obligation ipso facto pour lo proourour 
ou agont nomni d' acceptor au nom do son mandat la signification do toutos notifica- 
tions, ordsnnanoos, soi.mations ot do touto autro donoroho, ladito signification a 
lui faito valant signification a son rnndant ot dovonant obligatoirc pour lui. 

La signification faito au Proourour ou a 1* Agont d'un Etat dofondour oonstituo- 
ra uno signification valablo a un sujot ou citoyun dofondour dudit Etat. 

La signification do notifications, ordonnancos, salinations ou touto autro demar- 
oho faito aux individus ot porsonnos moralos hors du torritoiro do l'Etat pu so trou- 
vo la Cour, sora offootufco quand il y on aura bosoin par roqudto; L'Etat, partio 
dans la procedure, doit so oenformur a la roquotc ot informer imnediatonont lo grof- 
fior par lo dit proourour, si la roquoto a oto oxooutoo ou non, suivant lo ca3. 


.Art, 28. 

Coi vtission Rogatoiro. 

Lorsqu'il parult nuoossairo a la Cour do roouoillir dos t^noignugos on dehors do 
la Cour, olio pout ordonnor a oot effot uno commission rogatoiro. 


art. 29. 

Pouvoirs do la Cour. 

La Csur pout aux fins du prosont Statut \ tout moment: 

a. Ordonnur la communication ot la production do tout document, piece, ou autro 
chooo ayant trait \ la proodduro ot dont la production paratt nooossairo au Jugo- 
mont do l'affairoj ot 

b. Ordonnor la oomparution do ttinoins ot lour audition par dovant la Cour ou par 
dovant un ou plusiours do sob mombros ou ordonnor quo 1' audition do oos tomoins 
soit faito oonfomonont aux roglos do luur loi torritorialu ot admuttru lour de- 
position ooiT-vo prouvu par dovant la Cour ou par dovant un ou plusiours do sos 
mombroBj 
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o.Quand un point aurgit dans 1* affaire entrainant uno longuj investigation qui a 
1 ' avis do la Cour no pout otro faito oonvonablonont p;xr dovant olio, ‘olio ordonnu 
qu'il on soit r4for^ a un Comisaairo apc/oial nermi par olio, afin qu'il fasao uno 
onquoto ot prosonto son rapport, at la Cour pout statuor sur oo rapport oo qu'il 
appartiondr&j ot 

d, Ordonnur la oonparution do tout oxport on mtioro uilitairo, navalo, aoriunno ot 
soiontifiquo afin qu'il ooit ontondu dans touto affaire ou il paralt a la Cour quo 
sos oonnoissanoos apdcialos sont n<Jcossairo3 au jugonont do l'affairo; ot 
o.Sur la doriondc do touto par tie on causa, ou do aa propro initiative, la Cour 
pout r.vottro on oauso coimo dofondour un autro Jtat ou un sujot ou un oitoyon do 
l'Etat dofondour ou do tout autro Etat oojxxj olio lo croira utild. 
f.Lanoor un nandat d'ai.vonor ou un uiandat d'orrdt oontro l'uoouso. 


Art. 30. 

Audionoo, 

L* audionoo oat publiquo, \ uoina qu'a oauso do la nature do 1' accusation ou dos 
t&noignogoa, la Cour dooido autroraont. 

Art. 31. 

Proooduro Oralc . 

La Proooduro oralo oonsistu dans 1' audition par la Cour dos tonoins, agonts, oon- 
soils et avooats; los tonoins pouvont “ttro conti’o-oxaninos, ot r&oxuminos. 

En tout otat do oauso, la Cour pout poser \ tout t^noin touto quo3tion qu'il 
lui paraltra utilo. Lo sujot ou citoyon dofondour pout otro roquis du donnor son 
tonoignigo, naio il no pout lo donnor on touto autro qualito. 


Art, 32. 

Prooos-Vorbal do 1' Audio nco, 

Proo&a-Vorbal do 1 * audionoo ost signo par lo Jugo qui la preside ot par lo Groffior. 

Lo Prooos-Vorbal contiont un oonpto-roadu suocint do tous los inoidont3 inpor- 
tants ot oonstituo Lx soulo prouvo quo los fomalit^s proocritcs pour l’audioncc 
ont oto obsorvdo3. 


Art. 33. 


i 
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Art. 33. 


Dofaut do oonparaltru* 

3i un sujot ou un oitoyon ou un hoinatlos aoouso no couparuit ps® a 1 • audion«o , la 
(four, apr^s avoir ou la prouvo quo 1 • aoto d’aocusation a oto* aignifio, paut(l)proco- 
dor au Jugoisxmt do l'affuiro, rondro son arrot, ut prononoor uno oondor.vnation, s'il 
y a lieu, oornno si l'aocuso avait ocaiparu ot plaid^ non ooupablu, ou, ai olio jugo 
n6oosaairo, (2) ronvoyor l’affairo, lanour un i.vuvdat d'anonor ou un iiandat d'arrot, 
ot oentinuor lo jugo rent do 1 1 af fairo on la prcsonoo do 1' aoouso. 

La Cour doit s'assuror non aoulouont qu'ollo a coLnotoncc aux tomca do l*Art.21, 
riais quo ^accusation oat bion fond^u on fait ot on droit. 

Art .3k. 

Prononoc do l’Arr&t. 

Quund 1' accusation ct la dofonao auront prosont<? lour3 uoyons ot oonplJti lours 
plaidoirios, lo Jugo qui pr&sido doolaro loa debats olos ot l 1 affaire ontonduc. 

La Cour pout rondro son arr6t ii u.vodiatonont ou ao rotiror pour d&liboror ou r^cor- 
vor son Jugonont.Lus deliberations do la Cour sont ot roatont aoor&to3. 

art. 35. 

Arrfit rondu a la via J or i to. 

Los docisiens do la Cour sont prisos a la ".lajorito do3 Jugoa prefsonts a 1* audio nco, 
pourvu quo la dioiaion sur l’acousation ot la poino aoit priso a la mjoritd doa 
doux tiers dos Jugo 3 . 

» 

oas do partago doa voix, l'aocuaation aora rejotoo. 


-‘*rt . 36 • 

Motifs do l’Arrth;. 

Tout arr^t do oondvmation ou d 1 aoquittui.vont oxposo loa uotifs aur laaquola il ost 
fond A, ainoi quo la loi applicable. 

L’ arrot do la Cour ost prononoo par son President, ot aucun arr$t n'ost pronon- 
ou par un autro noi.ibro do la Cour* L'arr£t oat lu on audisuico publiquu. II oat oig- 
no par lo Pruaidont ot lo Groffior ot il oat depoao aux arohivoa do la Cour, 


Art. 37* 
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Art. 37. 

Executions do 3 Ax ’rots ut &js Ordonnancus do la Cour. 

L'arrot pronono<J par la Cour oat oxuoutb par l*Etat dont 1 q condoi.uui ost sujut ou 
oitoyon, ou si lo oendai.uvJ cst un hoinatlos, Aar l'Etat dans luquol il rosidu, 
L'Etat dJfondour prosuntora a la Cour un rapport sur la bonno execution do la son- 
tonoo • 

L ' arro t eondarnant un Etat ot los Ordonnaroes do la Cour soront oxoout^os sur 
requoto par chaoun dos Etats oontraatant3. 


Art. 30. 

Cassation ot Revision. 

Lo paurvoi on oassation ou un revision do l'arrot no peut 6tro fait quo par un 
Etat dJfondour ou son su jot ou oitoycn, ot soulonont X raison do la dooouvorto 
d'un fait do nature oxcrcor uno influonoo dJoisivo ot qui avant lo prononco do 
l’arrot, otait inoenu do la Cour, ut do la partio qui donando la revision, 3ans 
qu'il y ait on do sa part fauto a l'ignoror. 

\ 

Art. 39. 

Lo droit do gr&oo sora oxeroo par ( ). 


Art. 40. 

Frais. 

La Cour a plain pouvoir disor^tionmiro oonoomant los frais d'uno affaire do to mi- 
nce ot tous frais y rolatifs. 
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CONFIDENTIAL: NOT FOR PUBLICATION 


INTERNATIONAL COMMISSION FOR PENAL RECONSTRUCTION AM) DEVELOPMENT 


COMMITTEE ON THE ESTABLISHMENT OF A PROPER CRIMINAL JUSTICE IN 
AXIS COUNTRIES, AND THOSE UNDER THEIR CONTROL. 


Ono of tho major tasks which will confront the United Nations when the 

War is brought to a victorious conclusion, is to take the neoessary moasures 

to provont a repetition on tho part of tho Axis Powers of their aggression. 

Vie know that in many responsible quarters tho groatest importance is attached 

to this aspeot of post-war polioy. To tako two instances only: It is 

thought that Security Measures will have to be token to prevent Germany’s 

industrial powers from working for purposes of re-armament. It is also 

thought that it is no less important to tako tho appropriate measures in 

relation to the future educational system of Germany. In considering this 

policy, criminal justice should not bo left out of 3ight. I imagine that 

no one will deny the truth of the observation that Dr Radzinowioz and I made 

when editing the Proceedings of the first Conference of our Commission, 

namely that "It was no accident that the violations of international law 

which the world has witnessed in the last ton years have been aocompanied, 

and indeed preceded by violations of the principles of criminal justdoe 

( 1 ) 

in the municipal systems of tho countries under Axis influence". 

Wo were glad to notice that in a recent publication issued by the Royal 
Instituto of International Ai'fuirs which deals with the problem of Germany, 
this aspeot of our future policy in regard to Germany has not been over- 
looked. Thus wo road in this constructive report tho following: 

"Tho suppression of personal freedom in a powerful country like Germany 
naturally roprosonts a fearful danger for her neighbours, since violations 

against the rights of tho individual oitizon is apt to be a preparation 

( 2 ) 

for external aggro ssi on" 


Pro ceedings of Penal Roccr. struotl o n and Development , hold on 14 November, 
1941 between nino alliod oour.crios^arld of tho Department of Criminal Soienoo 
in tho University of Cambridge, editod by L, Radzinowioz and J.W.C. Turner, p.2. 

v 7 Tho Problciu of Gorman y, Rcyal Instituto of International Affairs, Oxford 
Univorsity F*ross, 1§43, p «. 40 . 
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The same observation can be applied to other Axis Powers. It will be 
imperative once the war is over to see the complete liquidation of the penal 
system introduced by the Nasi and Fasoist Governments, and a re-establishment 
of a proper criminal justioe. This penal reconstruction must take place 
not only in the Axis countries, but also in all those whioh are either 
controlled or influenced by them. That task, in order adequately to be 
fulfilled must be preceded by the oolleotion of reliable and comprehensive 
material, showing the changes whioh the Axis Powers have introduced in the 
penal system of their respective countries. 

This is the purpose of a Committee whioh we propose to set up and I 
therefore have the honour to moves 

"That this Conferonoo hereby sets up a Committee for the 
Establishment of a Proper Criminal Justice in Axis countries and others 
under their oontrol". 

If the Conference adopts this resolution in due oourse the members 
will be consulted as to the composition of the Committee and the procedure 
that is to be pursued. 


W.7. 


INTERNATIONAL COMMISSION FOR FE'JAL RECONSTRUCTION AND DEVELOPMENT 

COMMITTEE Oil THi RIGHTS TO BE ACCORDED TO PERSONS SUSPECTED 

OR ACCUSED OF CRIMES. 

C HAIRMAN : His Excellenoy Professor S* Glaser, LL.D., 

Polish Minister to the Government' of Belgium. 

DR AFT OK A MINIMUM CODE OF RULES 

Article 1 . 

Detention before trial shall be an exceptional measure of prevention, applicable 
only in cases of the more important offenoes, and if there is real danger that the 
faot of the accused being at liberty might interfere with the course of justice. 

Articl e 2 . 

Magistrates shall be the sole authority empowered to deoide on detention before 
trial. The accused shall be brought before the appropriate magistrate within 
24 hours of arrest. The only exception shall be when Sunday intervenes, in whioh 
oase the period may be as muoh as 48 hours. The nature of the oharge against the 
aooused shall be communioated co him Immediately upon arrest. 

Ai* tide 3. 

The duration of detention before trial shall not exoeed six weeks save that in 
exceptional oases only, tho judge may extend this period for not longer than a 
further six weeks, but in such case the judge must state his reasons for the extension* 

Artic le 4 . 

Special establishments shall be provided for persons detained before trial. 

These establishments shall not be called prisons. 

Artiole 6 . 

The aooused while detained shall be eubjeoted to the minimum restriction and 
privation. 
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Artlole 6 . 

Decisions on detention before trial, or on prolongation of auoh detention or on 
release on bail, shall be taken in public session* There shall be a right of appeal 
to a higher oourt (court of second instance) against a deoision imposing detention 
before trial. 

Artlole 7 . 

Supervisory officers shall be entrusted with the duty of ensuring that sentenoes 
involving deprivation of liberty are oarried out in striot aooordanoe with the law. 
These officers shall be provided and appointed by authorities independent of the 
police and prison administration. 

Artlole 8. 

Prison officials shall constitute a speoial body, separated from the polios foroe, 
and Independent of police control* 


Artlole 9. 


The period of detention before sentence shall be oounted as part of the aotual 

r 

sentenoe in every oase, except when the accused has oaused the trial to be delayed* 

‘ " 'I. 

Artlole 10 . 

Magistrates and officials guilty of abuses of the pre-trial stages of prooeduro 
shall be amenable to disciplinary punishments. Imposed by a higher oourt. 



Article 11 . 

Any person proved to have been unjustly detained, shall have the right to 
compensation from publio funds. 


Artiole 12 . 

Save in oases where he manifests violence the accused shall appear before the 
Court unmanaoled and aooompanied only by guards to prevent him from esoaping* 

Artiole 13 . 

The aooused shall have the right to oonsult a lawyer as soon as he desires, the 
consultation to take place within sight, but out of hearing of the polioe or prison 


/ 


officials 
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Artiolo 14 . 

Any person may apply at any stage of the proceedings to bo granted, on grounds 
of poverty, legal advioe at the expense of tho State* An appeal to a higher oourt 
shall lie against a refusal to aocede to suoh application. 

Art! ole 15 * 

i The aooused and his legal adviser shall have the right to inspeot in good time 

any relevant documents and other evidence which the proseoution intond to use against 
him* 


Article 16 . 

Only a voluntary confession, made without the application of any threat or 
promise, shall be admissible in evldenoe against the aooused. 

Artiole 17 , 

The employment of deoeit or of mental or physioal torture to extraot confessions 
or other statements shall be prohibited in the orimlnal codes as a serious offence* 

Article 18* 

The aooused may decline to answer questions put to him by the polioe or 
magistrates* 


Artiolo 19 , 

At any stage in the proceedings the aooused may refuse to answer questions put 
to him in the absence of his legal adviser* 

Artiole 20 * 

Any oonfession by the aooused shall not be aooepted, save after the same 
examination and tests as are applied to any other evldenoe « 

Artiolo 21 . 

The aooused and his legal adviser shall have the right to oall evidence at any 
stage of the proceedings. 


Artiole 22 , 

The aooused may not be tried and convicted in his absence, save with his oonsent 
or if, after reasonable niotioe of the trial has been given to him, he negleots or 


refuses to attend. 
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Article 23 . 

No evidenoe against the aooused may be given in his absenoe and that of his 
legal adviser unless the aooused has consented to be dealt with in his absenoe or 
after reasonable notioe of the proceedings has been given to him, he neglects or 
refuses to attend. 

Article 24 . 

If an aooused person appeals to a higher oourt, suoh court may not inorease 
the sentenee (i#e. shall not have the right of reformatio in peius ). 

Artiole 25 . 

A special tribunal shall be established as a oourt of ultimate appeal, sitting 
in public, to hear and investigate complaints that any of the rights aooorded by 
these Articles have been violated, with power to nullify acts done oontrary to the 
right guaranteed, to reotify any abuse of the rights and to oompensate the aooused 
therefor. 

Artiole 26. i -v. 

Where a right of appeal has not been expressly provided in the preceding Ar tides, 
an aooused or oonvioted person shall none the less be allowed to bring before the 
speoial oourt desoribed in Artiole 25 a complaint that he has been denied any of 
the rights aooorded to him in any of these Artioles, and suoh oourt shall hear and 
investigate his oomplaint and shall make suoh order as may be found just. 

Artiole 27 . 

The above-mentioned rules shall be enaoted in the constitutional laws of eaoh 
oountry as "minimum rules". 

It is suggested that all States should be invited to bind themselves by 
International treaties (conventions) to adopt the rules outlined in the above Artioles, 
and to establish an International Tribunal to hear complaints of any failure to 
observe suoh minimum rules. 

June, 1943. 



CONFIDENTIAL 


LONDON INTERNATIONAL ASSEMBLY 


COMMISSION II 01! HIE TRIAL OF JAR CRIME NAIL 


f Minutes of tho mooting hold at 4 r,(h, on Tuosdny, 24th 

| ~ 1 <£ 2 , ftt 115, Eaton S qua ro, B.YJM. 

V/oro prosont s -Prof. Dr. do Baer* (in tho Chair) 

(Belgium), Dr. Aulio (Norway), Dr, Biaschop (Croat Britain), 

; Dr. do Moor (Holland), Dr, Lohmann (Groat Britain), Da mo Adelaide 

L Livings to no (Groat Britain), Mr. Slavic (Czechoslovakia ) , 

\ Thurneysson (representing Prof. Ca3sin) (Franco), Dr. Winlcol 

(Holland), Mr. Yusuf All (India), Miss Lazarus (representing 

Mr. Judd - L.I.A. Bocrotarial), Miss Van Stoonkisto (Actin'- Secretary) 


Tho Minutos of tho mooting hold on tho 3rd llovotahor, 1942, 
v/oro approved by all mombor3 prosont, 

v ** 

Tho CHAIRMAN informed tho assembly that Mr ,3. In vie do si rod 
to proposo a now mombor for. eloction s Dr. Bchuslav ECER, 

Barris tor-at-Law and doputy-Mayor of Brno'. Dr. Bohuslav Ecor, 
ho added, only oacapod rocontly from Franco and is vory intoro3tod 
in tho question of tho punishment of war crimiruls. Ho is an 
ominont criminologist and would cortainly bo of groat value to 
our Commission. Tho proposal was socondod by Dr, Bisschop to whom 
Dr, Ecor is porsonally known, and tho Commission unanimously oloctod 
Dr, Ecor as a mombor. 

Tho CHAIRMAN thon aakod Dr. WINKEL to road tho roport which 
had boon draftod by Damo Livingstono, Dr. Lehmann and himsolf, and 
aftor a gonoral discussion tho majority of tho monbors agrood with 
tho following wording : 

u Suggoations for tho work of tho Unitod Nations' Commission for 
tho Investigation of War Crimoo, 


1. Tho Unitod Nations ' Commission for tho Investigation of Y/ar 
Crimo3, which is boing sot up, rill havo for its primary task tho 
collocting of ovidonco with a view to tho immodiato punishmont of war 
criminals aftor tho termination of hostilities . 

2. In ordor to fecilitato tho working of tho 3aid Unitod Nations * 
Commission it is suggostod that oach Alliod Govornmont should talco 
ovidonco from it3 own nationals, which should thon bo submittod to 
tho Unitod Nations ' Commission. 

3. Thi3 ovidonco should bo takon by tho propor authority, and 
in tho form proscribed by tho law of tho ro levant country. 

4. Tho investigation should not bo limitod to tho crimo3 doflnod 
in tho oxisting criminal codo of tho rolovant country and should bo 
oxtondod to offoncos against international lav/, 

5. £ Any information rolating to war crinos obtained so far by 
oach Alliod Govornmont should bo roviov/od by thorn and, if nocossary, 
pupplomontod and aftorv/ard3 submittod to tho Unitod Nations' 
Commission. 

6. Tho nocossary machlnory for collocting and supplomontlng 
ovidonco to bo obtained in liboratod torritorio3 should bo prepared 
now. Tho 3otting up of an Intor-Alllod Constabulary functioning in 
Axis countrio3 should bo 3tudlod now# 


v» J 
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y, 


7* Tho Commit too fools that it would bo disirable that tho 
scopo of tho Unitod Nations * Commission should bo oxtondod to 
those questions which nriso in connoction with tho oxtradition 
of war criminals . 



8. Tho drafting of an International Criminal Code conoorning 
tho punishmont of war crinoa, should bo ono of tho aims of tho 
Unitod Nations' Commission." 


It was proposod to bring this Rosolurion urgontly boforo 
tho L.I.A. and tho CHAIRMAN said that ho would do thus" on 
l/odnosday, 16th inct., at tho mooting of .tho iVnoral . Purposes 
Committoo of tho L.I.A. 

Thoro was no timo to continuo tho discussion on tho list 
of war crimos, which had to bo postponod until tho next mooting. 


It was proposod to hold tho noxt mootinp on Tuosdav. 
15th Doconbor, 1942, at 4 p,m, sharp, J y 


Tho mooting wa3 closod at 6 p*m« 
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LONDON INTERNATIONAL ASSEMBLY 

Fourteenth Ordinary Mooting of tho First Suasion 
to bo hold at (in: Industry House, Grosvonor Crescent , 

C« r 

O • * « • . L 

at 3 »3Q p.m. o n Monday , Nov cm b f ; ? 30t h, 1 948. 


Tho Rt. Hon. Viscount Cecil will preside 


i. GEN DA 


1 . 


"REPORT ON AMERICA" 

(A discussion on America at tho end of the first 
year of war: the development of America's war 
of fort, the* problems of war organisation, and 
present trends of public opinion in America with 
regard to tho war and tho Jcind cf sott].orr.out 
that should follow the war ) • 


(a) Opening Spankers; 

P rof eaa or R .II. Tay/no y , 1 B .A. , Li tt.D. , Professor of 
Economic History ab tho London School of Economics, 
who has recently returned from a special mission to 
tho British Embassy at Washington to advise on 
labour questions. 

Llou t -Com raji&or Herbert Agar, U.S.N.R., new attached 
TefTEo 7 j”oH c a u'^in'b a Tfsy iiaTLondon, on leave of 
absence from the Editorship of tho "Louisville 
Courier Journal". 

(b) Questions and Discussion in which tho General purposes 
Committee especially invites members of the Assembly who 
have visited America during tho year to take part. 


S. (not later than 4*30 p.m.j 

"THE TRIAL OF WAR CRIMINALS" 

Tho Chairman of Commission II, Dr. do Baer , Chief of the Belgian 
Courts of Justice in Croat Britain, - will" propo so that tho 
following suggestions bo submitted for tho work of the "United 
Nations' Commission for the Investigation of War Crimes"; 

(1) Tho Unitod Nations Commission for the Investigation of War 
Crimea, which is being sot up, will have for its primary 
task the collecting cm evidence with a view to the immediate 
punishment of war criminals after tho termination of 
hostilities. 

(8) In order to facilitate tho working of tho said United 

Nations Commission it is suggested that each Allied Govern- 
ment should take evidence from its own nationals, which 
should then be submitted to tho United Nations Commission. 

(3) This cvidonce should bo taken by the pro nor authority of, 
and in tho form prescribed by, tho law of tho relovant 
country. 



P.T.O * 


(4) The investigation should not bo limited to the crimes defined 
in the existing criminal codo of the relevant countries end 
should bo extended to offences against international lav/. 


' (5) Any information relating to v/ar crimes obtained so far by 

each Allied Government should bo reviewed by them and, if 
necessary, supplemented and afterwards submitted to the 
United Nations Commission# 

( (6) Tho nocossary machinery for collecting and supplementing 

ovldonce to bo obtained in liberated territories should be 
prepared now. The sotting up of tin inter-allied constabulary 
in Axis countries should bo studied now. 

(7) It is desirable that tho scope of tho United Nations Commission 
should bo extondod to those questions which arise in connection 

> with the extradition of war criminals. 

(8) The drafting of an international criminal codo concerning 
v/ar orimes should bo one of the aims of the United Nations 
Commission. 

3. PRIVATE BUSINESS 

The Chairman of tho Genoral Purposes Committee, Professor Arthur 

Newell . President of tho American Outpost, will present a short 

statement on behalf of the Committee and will move 

(1) That Professor Henr i Rolin , Legal Adviser bo tho Belgian 
Mini sTiry I^ToreTgn Affairs and Counsellor of tho Belgian 
Supreme Court of Justice, former Dulcgato to League of Nations 
Assemblies; at one time President of tho International 
Federation of League of Nations Socictios and Presidont of 
tho First World Youth Congress, 

bo elected Deputy Pres lidont of t ho Lo ndon, Int or na t i ona 1 
Assembl y. 

(2) That II. E. Ilonsleur Aghnlde s, Greek Ambassador to Great Britain, 
be invited to be an Honorary Vico- President of the Assembly. 

, 5 p.m. - Tea. 


Admission to the Assembly will be by membership card. Members are 
asked to arrive not later than 2.28 p»m. and to record their 
attendance at tho door. The doors will be closed at 2.30 p.m. and 
will bo kept closed during oach speech. Membors wishing to addross 
the Assembly are asked to send up their nemos to the Presidont and 
to come to tho platform when called upon to speak. 


Discussion oil Indi a 

Members are reminded that Colonel His Highness tho Maharajah 
Jr:n Sahib of Nav/ar.agar, Chancellor of the Chamber of Princes and 
Representative of India at the War Cabinet, will address a private 
meeting of membors of tho Assembly and tholr fri3rids at Gas 
Industry Houso at 4*30 p#m. 021 Thursday, Docoubor 3rd. Lord 
Lytton will presido. 

Names of those who intond to be present must roach tho Secretary 
at ll Malden Lane'/ w.TT.TT' not" rater ~‘tEarr~TuI; aflayT ~Iioc enib 0 r Tst." 


Tho Secretariat regreto that owing to ohortr.go of staff it ha 3 
not yet boen possible to issue the full Proceedings of recent 
meetings. 
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_______ - LOUDON INTERNATIONAL ASSEMBLY 


COMMISSION II ON THE TRIAL OF WAR C RIM I NAIL 


Minutoa of tho mooting held at 4 p.m, on Tuesday, 

15th December, 1942, at 115, Eaton Squaro, S.W.l. 

Woro prosont : Prof; Dr. do Baer (in the chpir) 

(Belgium), Dr. Bisschop (Great Britain), Mr. Vernon Gattio, (C-roat 
Britain), Dr. Lehmann (Groat Britain), Damo Adolaldo Livingstono 
(Great Britain), Dr. Tschoffon (Belgium), Mr. Thurnoys-.on 
(roprosontirig Prof. Cassin) (Frahco), Mr. YUsuf Ali (India), 

Miss Lazaru3 (roprosonting Mr. Judd ~ U.A. Secretarial), 

Ml3s Van Stoonkisto (Acting Socrotary). 


Tho Minutes of tho mooting hold on the 24th Novombor, 1942, 
woro approvod by all mombors prosont. 

’ • t 

- Tho CHAIRMAN informed tho assombly that' ho had rocoived 
a roquost byfeomo Czoch mombors. of tho Commission suggosting that 
ho should writo to Lord Cocil in connoct ion. with - tho anxioty which 
, was felt- in rospoct of tho collaboration with Admiral Darlan. 

‘ Tho CHAIRMAN road tho lot tor which ho had draftod. 

, ’ , , Dr. BISSCHOP and Mr. VERNON GATTIE did not approvo of this 

lottor bolng sent to Lord Cocil, bocauso thoy woro undor tho 
improssion that tho quostion of collaboratibn with Admiral Darlan v/as 
a puroly political mattor and that it did not como undor tjio scopo 
pf Commission II, * 

Tho CHAIRMAN docidod to postpono tho furthor discussion of 
tho lottor until tho noxt mooting, whon ho ho pod that tho mombors who 
. 'had askod him to writo it would bo prosont*. 

• V Tho CHAIRMAN tho'n statod that ho had a socond proposal to 
mako j'-ho s had loamod that Dr, Bohuslav ECER, tho now mombor for 
Czechoslovakia, v/iis convorsant with Soviot and Gorman laws as thoy 
stand at prosont and that ho would bo v/illing to addross tho 
Commissibn on this subject. As all tho mombors prosont agrood with 
this proposal, tho CHAIRMAN promi3od to ask Dr, ECER to do so at 
an curly dato. ’ ' 

Tho CHAIRMAN furthor” info.rmod tho mombors that it v/as proposod 
to’altor tho torms of roforonco of somo of tho Commissions of tho 
L.I.A. and askod thorn if Commission II would bo roady .to study 
alopgsido v/ith tho punishmont of v/ar crl.raos, tho quostion of tho 
armistico torms. Ho askod tho mombors prosont to thinlc tho mattor 
ovor in ordor to discuss it at a furthoi* mooting. 

‘ - Tho CHAIRMAN v/as also ploasod to inform tho‘ mombors that 

Profossor Sholdon GLIJECK had publishod in tho "Froo World" an 
articlo which was complotoly in accordanco with t’ho idoas of this 
Commission, and which v/ould undodtodly influonco, Amorlcan public 
opinion. Profossor GLUECK was sonding coplos of his articlo which 
tho CHAIRMAN v/ould circulato a3 soon as ho had rocoivod thorn. 

•• » 

Tho now provisional list of V/ar Crimos was thon discussod, 
it wiis modifiod in accordanco with tho. viov/a of tho mombors and is 

. attached to those Minutos, 1 

*■ 

It v/as prc*opo3od to hold’ the noxt mo.oting on Tuosday, 

12th January, 1943, at 4 p.m. sharp, whon tho. discussion will bo 
oponod on tho* law Which is to bo appllod. 

♦ . *J. ' * 

Tho mooting v/as closod at 6.30 p.m. 

P.T.O. 
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LIST OP Y/AR CRIMES 


First category * nct3 diroctly connoctod with warfaro and contrary 

to customs of war : 

(I) Making uso of poisoner 1 or othorwiso forbidden arms and 
ammunition, including asphyxiating poisonous, and 
similar g^sos or mothods. 

(ii) Wilful attacks on hospital ships and hospitals. 

(iii) Rofusal of quartor, 

(iv) Killing of tho woundod. 

(v) Wilful provontion of tlio saving of livos on land or 
at s Oja, whon such saving was possiblo. 

(vi) Uso of civilians or prisoners ,of war as a s croon for 
troops,, or for cloaring minefields or romeving mines, 
or for any other work immediately connected with 
actual fighting, 

(vii) Any other violation of The Hague Convention IV or of 
the Convention of Washington, 

Second category * act3 which have caused death, illness or bodily 

harm or loss of liberty to those to 
whom they were applied • 

(a) crimes committed without order or authority 1 
Serious crimes against persons punishable by ordinary 

criminal law, committed without any pretonco of legal authority 
or order, (including e.g. , murder, manslaughter, infliction or 
grievous bodily harm, torture, false imprisonment, rape, etc.,,) 

(b) crimes ordered by or committed under order of 

or with approval of authorities * 

(i) Common murder - or mass murder of civilians or prisoners 
of war, 

(ii) Putting hostages to death, 

(ill) Execution, bodily disablement or prolonged deprivation 
of liberty ordered by a court which was oithor (a) 
composed of persons somo of whom have no authority to sit 
on it;, or (b) without jurisdiction as to tho person or 
the act, or (c) imposing a sentonco in violation of the 
law or without duo respect for tho rights of the defence, 

(iv) Wilfhl starvation of populations, exoossive removal of 
foodstuffs, or depriving persons of shelter, clothing 
and/or other means of sustenance, 

(v) Compulsory enlistment of civilians or prisoners of war 
in onomy forces, or in dangerous war work. 

(vi) internment or segregation in inhuman conditions. 

(vii) Mass deportation. 

(viii) Abduotion of women v/ith tho object of prostitution, 

(ix ) Abduction of children, 

(x) Sorious ill-treatment or torture of civilians or prisoners 
of war. 

(xi) Compelling sick or woundod, womon, children dr old people 
. to a v/ork which is out of proportion with their condition, 
ago or sex. 

(xli) Imposing collective punishnonts. 

(xlll )■ Any' 0 tho r violations of tho Gonova Convention of 1929. 

> 

Third category s sorious crimos against proporty t 

(a) crimes committed without authority or order s 
Crimos against proporty undor ordinary criminal law (theft - 
looting - robbory, arson, otc...) 

(b) crimos committed undor ordor or with approval of 

authorities j 

(i) Wanton destruction of proporty unrolatod to military 
ovonts, carriod out by the occupying authorities, in 
oocuplod countries. 

(ii) Plundering or ronoval of property belonging to tho Stato, 
Associations, Churchos, Schools, otc... or privato 
individuals. * 
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LONDON INTERNATIONAL ASSEMBLY 


COMMISSION II ON THE TRIAL OF WAR CRIMINAL 


Minutes of tho mooting hold at 4 p.m. on Tuosday, 9th 
Fobruary, 1943, at 115, Eaton Square, S.W.l, 

Woro present j Mr. do Baor (in tho ohair) (Bolgium), 

Dr* Aullo (Norway) Dr. Bisschop (Groat Britain), Dr. Ecer (Czooho 
Slovakia), Mr, Vernon Gattio (Groat Britain), Damo Adelaide 

/ /“i j. ra , 3 j * « * _ _ » i. « n . — 


■ — * — — 

(Acting Socrotary) 


The Minutoa of tho mooting hold on January 19th, 1943, wore 
approvod by all mombors prosont, 

II. Tho CHAIRMAN informed tho assombly that Commission II was 

going to bo wound up and bocomo Commission I and that this mooting 
was tho last ono of Commission II as it now stood. 

Tho torms of roforonco of Commission I which was to bo callod 
’’Liquidation of tho War” woro tho following $ (a) Liboration of 
Unltod Nations, (b) Restoration of thoir Govornmonts and rights, 

(c) Occupation of Axis countrios, (d) War Criminals, (o ) Disarmament 
of Axis powors, (f) Restitutions. 

Tho CHAIRMAN askod the mombors of Commission II who woro 
prosont and who woro not mombors of tho London International 
Assombly whothor thoy woro proparod to contlnuo thoir mombership of 
tho Commission. Dr, Aulio, Dr. Bisschop, Dr. Ecor, Mr. Staboll and 
Mr, Thurnoysson ropliod in tho affirmativo. 

III.* Tho CHAIRMAN thon stated that as Commission II was boing wound 

up ho had thought it usoful to sum up tho work which had boon dono 
so far in a form of Rosolution. This Rosolutlon, ho addo d, was not 
for publication, but was to aorvo as a guldanoo to tho now Commission 
and to rocord tho work which had boon dono so far. 

j Aftor a gonoral discussion of tho Rosolution of which a copy 

j had boon sont to all tho mombors, tho following wording was adoptod j 

j WHEREAS tho punishmont of tho authors of this aggrosslvo war and of 
! v/ar crimos has boon many tlmos statod as ono of tho major purposos 

j of this v/ar; and 

\ WHEREAS it is dosirablo that crlrao3 committod in Alllod occuplod 
\ countrlos should bo triod in thoso countrios, and 

\ 

$ WHEREAS it is not dosirablo that war criminals who aro Axis nationals 
^ should bo triod by their ov/n Courts, and 

*5 WHEREAS somo of thoso criminals may oscapo punishmont for lack of an 
•) Alllod Court having jurisdiction, to try thorn and v/horoas tho 

t number of potontial victims of such crimos includos sovoral 

millions of prisonors of v/ar and labourors who aro nationals of 
l tho Unltod Nations; and 

WHEREAS in tho lntorost of international morality and ordor it is 
; also ossontlal that crimos committod against statoloss porsons 

* should not romain unpunished; and 


. WHEREAS it is not dosirablo that tho oxistlng jurisdiction of 
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municipal Courts should bo intorforod with or curtailod without 
tho consont of tho Statos concornod, 

IT IS PROPOSED j 

1, that tho intornal machinory of justico of oach Alliod Stato 
shall not bo intorforod with by any Armlstico or Poaco Troaty, 
and that oach of the Alliod Statos will administor justico in 
its own torritory in conformity v/ith its own laws; 

2, that crimos which can bo triod by municipal Courts may bo 
judgod by such Courts oithor civil or military, as providod,.. 
by tho la w of : tho countrios conccrnod; 

3, that in any country whoro this is possiblo and convoniont, 
jurisdiction of municipal Courts (civil or military) shall, 

by moans of suitable legislation, bo oxtondod to crimos commit- 
tod abroad against thoir nationals; 

4, that an International Criminal Court shall bo institutod to havo 
jurisdiction over tho following catogorios of crimos s 

(a) crimos in rospoct of which no Alliod Court has 
jurisdiction; 

(b) crimos in rospoct of which although an Alliod Municipal 
Court has jurisdiction tho State concornod profors not 
to try it in its own Courts, such as in tho following - 
casus j 

- in tho caso whoro a trial in tho country conccrnod 
might load to distarbancos and whoro a trial by an 
International Criminal Court would bo moro convoniont; 

- in casos whoro a country foars that a judgmont of its 
municipal Courts might bo considorod as biasod; 

- in oasos whoro a municipal Court would bo unablo to 
obtain ovidonco, bocauso tho witnossos aro rosiding in 
an Axis country and rofuso to loavo that country, and 
whoro such ovidonco could bo obtainod by an International 
Court functioning in tho Axis country whoro tho witnossos 
aro rosiding; 

- in tho caso of criminals who havo committod crimos in 
scvoral Alliod countri03; 

- in tho caso of criminals who havo committod crimos taking 
offoct in sovoral cour.trios (Hitler, Gooring, Himmlor,otc . . ) 

5« that tho nocossary machinory shall bo sot up in tho noar futuro, 
and bo roady to function at tho notnont v/hon fighting has coasod 
and whon, according to tho Lord Chanco-llor f s statoment of Octobor 
7th, 1942, tho war criminals aro dolivorod to tho Allios, 

Tho discussion ort tho Draft Convention for tho croation 
of an International Criminal Court which was startod, was to bo 
continued at anothor mooting. 

No dato wa3 fixod for tho noxt mooting, but tho CHAIRMAN 
pointod out that tho mombors would bo duly informod* 


Tho mooting v/as closod at 6,30 p.n. 


CONFIDENTIAL 


LONDON INTERNATIONAL ASSEMBLY 


COMMISSION I. FOR QUESTIONS CONCERNED WITH THE LIQUIDATION OF THE WAR 


Minutes of the meeting held at 115, Eaton Square, London, 
S.V/,1., at 4 p.m, on Tuesday, February 23rd, 1943. 

Were present t Mr* de Baer (in the chair) (Belgium), 

Dr, A. Aulie (Norway), Dr, ~r • Bones (Czechoslovakia), Mr, Burnay 
(France), Mr, E.A. Colban (Norway), Dr, Clsar (Czechoslovakia), 
Dr, de Moor (Holland), Mr, Luiz Felippe do Rego Rangel (Brazil), 
Dr, E6er (Czechoslovakia), Dr, S.1T. Ghose (India), Dr, V. Lehmann 
(Great Britain), Dame Adelaide Livingstone (Great Britain), 

Mr, Nagorski (Poland), Mr, II, Rolin (Belgium), Mr, P.P, Stabell 
(Norway), Mr, Thurneyssen (representing Prof. Cassln) (France), 
Dr, "/inkel (Holland), Prof, Winiarski (Poland), Miss Lazarus 
(representing Mr, Judd - L.I.A. Secretarial), 


The CHAIRMAN welcomed the members of Commission I, and thanked 
the members of Commission II for their passed collaboration. 

He pointed out that he had thought it useful to 3um-’ up the 
work which had been done so far by Commission II in a form of 
Resolution. This Resolution was included in the Minutes of the last 
meeting of Commission II , a copy of which had been distributed to 
all members present. The CHAIRMAN remarked that this Resolution wa3 
-not for publication, but would serve as a guidance to the members who 
were taking over the work of Commission II* 

The CHAIRMAN mentioned the term^.a^ reference of Commission I, 
and proposed to divide the work into foun questions : the first whioh 
was, in his opinion, of the most immediate importance was the question 
of unconditional surrender. At Casablanca It had boen stated that 
there v/ould be no cessation of hostilities until the onemy had surren- 
dered unconditionally. The CHAIRMAN wondered what this really meant t 
surrenders or capitulations are primarily military agreements; did it 
mean the unconditional surrender of the army alone or did it mean 
the surrender of the whole Gorman Reich? He thought that as the 
whole nation was at war with us. It would be logical to construct 
that Expression as moaning that the whole Reich would surrender. In 
• this caso what would be the position of the Gorman administration, 
which would be entirely Nazi? If thoro had boon two parties in 
Gormany, a majority and an opposition, it could have been hoped 
that after the war tho opposition party might have govornod. Unfortu- 
nately this was not so, any opposition having boon suppressed under 
tho Nazi rogimo, and if Germany collapsod thoro would be no party to 
take over the Government, Thoroforo, tho United Nations when they 
occupied Gormany v/ould havo to administor tho country either by 
moans of Nazi officials or olso thoy would havo to talco over thomsolvos 
tho control of tho v/holo Gorman administration. Tho question was did 
tho United Nations have tho nooossary staff available or woro thoy 
making any preparations to that of foot, o,g, by forming administrators 
having somo knov/lodgo of tho Gorman languago, institutions, montality? 
In this connoction a bluo-print scorned nocossary. Anotho r quostion 
that v/ould havo to bo studiod carofully to avoid misunderstandings was 
v/hat woro tho powors which v/ould bo conforrod upon tho Allios by 
tho unconditional surrondor? Tho CHAIRMAN thought that a signod 
agroomont v/ould bo nocossary formally stating tho surrondor v/ithout 
any possibility for tho Nazis of ovor disputing that thoy had accoptod 
it. This agroomont v/ould havo to bo wordod vory carofully and 
onumerato tho obligations which v/oro to bo thoso of Germany and tho 
powors which tho Allios intondod to assume. Furthor thoro w as tho 
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quostion of tho actual signaturo of tho unconditional surrondor : 

Aftor tho last war tho Armistice had boon 3ignod by Erzborgor v/ho 
was hold rosponsiblo for it and murdorod thoroaftor» It would bo 
unfair to mako a do mo c rat soal tho doom of Nazism and tho CHAIRMAN 
said that in his opinion tho man who should conduct tho funoral 
cf tho Nazi Rolch should bp a Nazi 5 Hit lor, Gooring, Goobbols 
or any ojbhor loador, and if all those pooplo oscapod, thoro was 
still Hose* 

Tho socond main quostion which should occupy tho Commission's 
attontion was tho occupation of Germany. By whom wpuld tho 
aforesaid powers bo oxorcisod? Obviously by tho Military* But much 
caution was noodod : mistakes could easily bo mado in tho boginning 
and a bad start might bo fatal. It is indlsponsablo said tho CHAIRMAN, 
that a Unitod Nations' Council or Board bo instituted *to doal with 
thoso quostion3 and assist tho Commandor-in-Chlof with its advice# 

Tho ‘third quostion, of vital importanco as aoon as tho 
occupation was ostabli3hod, would bo that of tho repatriations and 
restitutions, Man*Powor and Equipmont which tho Nazis had stolon 
from tho oc cupiod countrios and takon to thoir .own country would 
have to bo rostitutod at onoo in ordor that tho plundorod factories 
of tho liboratod countrios could start work as quickly ns possiblo# 
Restitutions also appliod to tho art vroasuros which had boon stolon 
and should bo roturnod to thoir owners without delay. 

Tho fourth question was tho continuation of tho work of tho 


01 national courts \ civil or military) to acts committed abroad against 
nationals, and finally the possible institution of an International 
Criminal Court. 

M. ROLIN thanked the Chairman for his interesting account and 
said that some of the questions which had been sent over to this 
Commission had already been superficially studied and discussed and 
that papers to this effect would be circulated among the members of 
Commission I, In M. ROLIN' a opinion tho immediate s?,ops to bo taken 
following the cessation of hostilities* were tho following s (1) Libera*- 
tion of occupied countries, (2) Occupation of Axis countries, (.’5) 
Disarmament of Axis countries. Although M- ROLIN agroea with tho 
Chairman's plan, ho seated that as far as tho umor/li tional surrender 
was concerned, personally he did not see the facta in tne same way as 
tho Chairman had exposed them 1 ho was afraid that there would.be 
a contradiction in the word unconditional 5 ' compared with the refusal 
to discuss with the Nazi Government, By ’'unconditional surrender' 1 
M, ROLiN understood a mere military act, Ilo did not beliove that this 
time thoro would do a signed armistice agreement. It is possiblo, ho 
addod, that w 0 will discuss with tho generals of the German. Italian 


Conventions 


. . H. RQLINwent cn by saying tuat during the occupation of 
the Rhino land after tho last war, there wore different zones : 
American, Bolgian, British, French zones. It would bo bettor to have 
time a Unitod Nations t occupation, Pie did not bolioro that thoro 
would bo any contra '. Government loft in Germany, but tho Allies could 

P° ho l p Pj - Ministration which was loft in powor and of which 

tho staff could bo increased. 


Anothor difficult question was tho Restoration of thoir 
Govornmonts and Rights, it was good to inuicato that thoro would bo 

y ou,L ? not bo 0Quy fco i rd icato the way in which this 
restoration would ta^o piaco, As example ROLIN mentioned tho 
Czechoslovak Govormiont which practically had boon in r,he iuxndo of 
Quislings oyor a period of aovoral yoars, and wondered what tho degroo 
of preparation \/as of tho Govornmonts of tno AlUos to tako in thoir 
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quostion of tho aotual signature) of tho unconditional surrondor r 
Aftor tho last war tho Armistico had boon sijgnod by Erzborgor v/ho 
was hold rosponslblo for it and murdorod thoroaftor# It would bo 
unfair to mako a democrat soal tho doom of Nazism and tho CHAIRMAN 
said that in his opinion tho man v/ho should conduct tho funoral 
cf tho Nazi Roich should bp a Nazi ; Hitler, Gooring, GoobboLa 
or any ojthor loador, and if all those pooplo oscapod, thoro was 
still Hoss. 

Tho socond main quostion which should occupy tho Commission^ 
attontion was tho occupation of Gormany. By whom wpuld tho 
aforosaid powors bo oxorcisod? Obviously by tho Military. But much 
caution was noodod : mistakes could oasily bo mado in tho boginning 
and a bad start might bo fatal. It is India pons able said tho CHAIRMAN, 
that a Unitod Nations' Council or Board bo instituted *to doal with 
thoso quostlon3 and assist tho Commandor-in-CMof with its advico# 

Tho ‘third quostion, of vital importanco as soon as tho 
occupation was ostabli3hod, would bo that of tho ropatriations and 
restitutions, Man-Powor and Equipmont which tho Nazis had stolon 
from tho cc cupiod countrios and takon to thoir own country would 
havo to bo rostitutod at onco in ordor that tho plundorod factories 
of tho liboratod countrioa could start work as quickly as possiblo, 

Rost ittrt ions also appliod to tho art vroacuros which had boon stolon 
and should bo roturnod to their owners without doiay. 

Tho fourth quostion wa3 tho continuation of tho work of tho 
punishmant of war criminals which lncludod tho Responsibility of Hoads 
of Statas, Superior Orders, Extradition, tho oxtonsion of jurisdiction 
of national courts (civil or military) to acts committed abroad against 
nationals, and finally the possible institution of an International 
Criminal Court. 

M. ROLIN thanked the Chairman for his intoreating account and 
said that some of the questions which had been sent over to this 
Commission had already been superficially studied and discussed and 
that papers to this effect would be circulated among the members of 
Commission I, In M. ROLIN ! n opinion tho immediate stops to be takon 
following the cessation of hostilities* woro the following s (1) Libera- 
tion of occupied countries, (2) Occupation of Axis countries, (3) 
Disarmament of Axis countries. Although K. ROLIN agreed with the 
Chairman^ plan, he stated that as far as tho unonc’d tional surrender 
was concerned, personally he did not see tho fact.: in t tie same way as 
tho Chairman had exposed them it he was afraid that there would, bo 
a contradiction in the word ’'unconditional* 1 compared with tho refusal 
to discuss with tho Nazi Government . 3y ’'unconditional surrondor 11 
M» ROLIN understood a more military act* He did not beliove that this 
time there would &o a signed armistice agroemont. It is possible, ho 
, addod, that wo v/ill discuss with tho gonorals of the German, Italian 
or Japanese Armies and being throatened wish destruction and seeing 
no licpo to escape, thoy may just yield. Ho further stated that tho 
rights of tho Allies would bo thoso in conformity with tho Hague 
Conventions , 

t i 

M, ROLIN wont cn by saying that during the occupation of 
tho Rhineland after tho last war, there wore difforont zones : 

American, Bolgian, British, French zones. It would bo bettor to havo 
this time a Unitod Nations ; occupation. Ho did not believe that thoro 
would bo any contra,'. Government loft in Gsrmany, but tho Allies could 
bo holpod by local .. rift-inis t rat ion which was loft in powor and of which 
tho staff could bo increased, 

Anothor difficult question was tho Restoration of thoir 
Govornmonts and Rights, it was good to inti! cat o that thoro would bo 
rostoration, but is would not bo easy to irdicato tho way In which this 
restoration would tako piaco, As example IL ROLIN m.ontior.od tlio 
Czechoslovak Covornmont which practlcaliy had boon in r,ho iiar.ds of 
Quislings ovor a period of aovoral yoar3, a) ;d v/ondoroJ what tho dogroo 
of preparation was of tho Govornmonts of tno Al 1 ios to tako in thoir 
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hands tho administration* 

M. ROLIN further montionod that thoro was in preparation at 
this momont a Joint Conforonco of international law and that on its 
agenda ono of the items was ’’The Restoration of Rights”, This was 
noodod he said, as tho Axis powors had confiscated private property, 
had liquidated private property, had transl'orrod private proporty to 
individuals insido Gormany, inside noutral countries and inside 
occupiod countries. Ho was of the opinion that tho question of 
"Restoration of Rights” could bo loft aside, as that Conforonco would 
deal with it. 

M, ROLIN finishod by saying that thoso woro his preliminary 
observations and that he thought it a good thing if Commission I. 
had "rapporteurs" to look into tho various questions which had to 
bo studiod, 

Tho CHAIRMAN thanked M» ROLIN for his suggestions and agreed 
with him that it would bo bettor to appoint various "rapporteurs” 
rathor than to d.tvido tho Commission into sections. It would 
docroase tho numbor of mootings, and when tho reports woro ready thoy 
would bo submitted to the Commission and after discussion prosontod in a 
form of resolution to tho Gonoral Purposos Committoo, 

A discussion followod after which it wa3 ngrood that tho 
main questions to bo studiod would be t 

'1# The Consoquoncos of Unconditional Surrondor, 

2, Tho Occupation of Axis countries, 

*• 

3, Disarmament of Axis pov/ors, 

4, Restitutions, 

5, War criminals , this question to Include (Superior Orders, 

)Ex tradition, 

■ (Extension of Jurisdiction of 

)Nat5onal Courts, 
(Responsibility of Heads of 
JStass, 

(The International Criminal 
)Court. 

i 

Dr, LEHMANN put forward that the quest joi' of Superior Orders 
should not be treated in a too narrow sense ; there would be a defense 
and a plea he said, not only of Superior Orders but also cf tho lav/ 
which had forced the accused to act. 

In connection with this question the CHAIRMAN mentioned that 
he had In his possession a few copies of the German Militttrstrafgesetz- 
buch of 10 October 1940, and that ho wu3 willing teo communicate them. 

Dr, ECER remarked that a distinction nhould be made between 
war crimes taken in tho technical sense and. the "d 9 lits do droit 
commun", especially as regards Czechoslovakia* 

Dr» LEHMANN suggested that the "rapporteur-" v/homs charged with 
the task of studying the question of Occupation of Ax^s countries, 
should oxamlno whether the administration should be civil or military, 

Dr 0 CISAR pointed put that tho "rapporteur" on tho question of 
War Criminals . should take into consideration tho war guilt, Tho 
CHAIRMAN answered that this w as a part of tho question of Responsibility 
of Hoads of State* 

Aftor a gonoral discussion tho following "rapporbours" woro 
appointed : 
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M. do BAER 


Dr. do MOOR 


M. do BAER 


£• 

Dr, do MOOR 


: on tho study of Jurisdiction of Military Courts. 
(Rrp ort roady for noxt mooting), 

? on the study of an International Criminal Court. 
(Roport roady in ono month.) 

( { on tho study of Supo?’ior Ordors. 

) (Repprt roady for noxt mooting). 


M. 


do BAER 

r 

o 


Dr. ECER 


( on tho study of Hoads of Statos(rosp. of waging war, and 

) a nd )rosp, of v/ar crimos. 

( War guilt, 

(Roport ready in ono month.) 


Dr. BE NEB 

Mr .NAGORSKI 

» / 
l 

Dr. CISAR 
M. THURNEYSSEN 


: on tho study of Extradition. 

•' “ ■. (Roport roady ond of April.) 

: o.n tho study of Occupation of Axis, countrios, 
(Roport ready ond of April.) 

( ; on tho study of Reparations and Restitutions, 
) (Roport roady in six wooks.) 


Mr .VERNON GATTIE i on tho study of Disarmament (subject to his consont). 

Dame LIVINGS TONE ( i cn tho study of Liboration of United Nations and ■ 

M, do' BAW , ) Consoquoncos of Unconditional Surrondor. 

K. 3 LAV Iff ( (Roport ©oady in two months.) 

6 : ) 

Dr. WINKEL ( 

Tho CHAIRMAN stated that ho had rocoivod a lot tor from a mombor 
of tho Commission asking that tho question of tho trial of Axis 
Criminals who had fallon into tho hands of tho Allio3 should bo* 
raisod (o 0 g. Ho ss, Paulua, etc,..). Tho majority of tho mombors 
woro of fcho' opinion that 5t was not advisable that such porsons bo 
triod boforo tho ond of tho war, and that in oach case tho question 
should bo loft to tho discrotion of tho Governments concornod. 

Tho CHAIRMAN rogrottod tho absonco on tho Commission of any 
roprogontativo of UrS .A. Ho proposod that Colonol BETTS, tho 
Amo ri can Judge Advocate Gonoral ho approachod. This was unanimously 
agrOed. 


Tho appointmont of tho, Secretary of Commission I,, was thon 
discussod, and Dr, BENES accoptod to undortalco tho socrota'ryship. 


It was proposod to hold tho noxt mooting on Tuosd , March 
9th, 194J, at 4 p.m, 3harp, at 115, Eaton Squaro, London,. S.W.l, 

Tho mooting v/as closod at 6 p.m. 
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CONFIDENTIAL 


LONDON INTERNATIONAL ASSEJffiLY 


COMMISSION I. FOR QUESTIONS CONCERNED VIITH THE LIQUIDATION OF THE WAR 


Minutes of the mooting hold at 115, Eaton Square, London, S.W.l, 
at 4 p.m, on Monday, March 15th, 1943. 

Wore prosont j Mr. M. do Baor (in the chair) (Bdgium), 

Dr. U. Bones - Socrotary - (Czechoslovakia), Dr, VI. R. Bisschop 
(Great Britain), Mr. Burnay (Franco), Dr. J.M. do Moor (Holland), 
Sonhor Luiz-Felippo -Do-Range 1 (Brazil), Dr. B. Ecor (Czechoslovakia), 
Mr. VI. Latoy (Groat Britain), Dr. V. Lehmann (Great Britain), 

Dano Adolaide Livings tono (Groat Baitain), Mr, Matthlou (Franco), 

Dr, J.L. Polak (Holland), Mr, H. Rolin (Bolgium), Mr, R. Thurneyssen 
(roprosontlng Prof. Cassin) (Franco), Prof. Y/iniarski (Poland), 

Dr, H. Winlcol (Holland), Dr, V. Znojcnsky (Czechoslovakia), Miss 
Lazarus (roprosonting Mr, Judd - L.I.A. Socrotarial ), 


Tho CHAIRMAN welcomed the members who had boon unablo to 
attend tho first mooting of Commission I. 

I# The Minutes of the meeting hold on Fobruary 23rd, 1943, uero 

approved by all nembors present, 

II* The CHAIRMAN said that some monbors had asked him a few questions 

in connection with tho work which had been done by Commission II. 
Therofpro he thought it usoful to repeat that tho Minutes of tho 
last meeting of Commission II contained a Resolution which summed 
up tho work which had been done by this Commission,, 

III* Tho Conclusions of tho Chairman’s Note on tho Jurisdiction of 

Military Courts concerning War Crimes, and on Art. 228-230 of tho 
Versailles Treaty, a copy of v/hich had boon sent last week to all tho 
members, woro discussed. Tho substanco of the Conclusions was approvod, 
due note was taken of the various comments of the members, and it was 
decided that they would be redrafted and submitted to the Commission's 
approval at the next mooting, 

IV. The CHAIRMAN then asked Dr, do Moor to report on his 

Preliminary Report on the Plea of Superior Order, 

Dr. do MOOR explained that his report contained merely his 
own and Dr. do Baer’s answers to a questionnaire circulated by the 
Sub-Comnitteo on the Defence of Superior Order of tho Cambridge Committee 
concerned with Crimes against International Public Order, and that this 
v/as in his view a good base for preliminary discussion, 

Qr, ECER gave a brief account of the Czech civil and military 
lav/s ruling the plea of Superior Order t He stated that the Czech 
Civil Penal Code did not contain any special provisions concerning 
the Defence of Superior Order, so that according to Czech law, a 
civilian who refused to execute an order of a civilian authority did 
not commit a crino. He added that the Czech Government recognised, 
however, tho plea of Superior Order as a justification for illogal 
acts when j 

(1) the life of tho subordinate Is threatened If he ro fuses 
tho execution of the order given, 

(2) tho execution of tho order Is the only way to avoid this 
throat. 

Those two provisions, he added, woro considorod as "irrosintiblo 
compulsion”. Tho situation wa3 different in tho Czech Military Penal 
Codo, which stipulates thul* tho order glvon by an ci floor to a 
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subordinate soldior must not bo oxocutod, and thate tho lattor is 
exculpated when ho rofusos to oxocuto it in the following cases j 

(1) whon tho ordor given is not connected with a military 
duty, or is against his military oath, 

(2) whon tho order given is illegal and criminal, 

, . * • . . *» 

A general discussion on tho Dofonce of Superior Order followed, 
and as no definite agreement was roachod botweon tho members present, 
this quostion was loft for further consideration until the next* 
meeting, at which Dr, Ecor will present a report on this problem in 
respect of cortain catogorios of Nazi officials. 

It was proposod to hold tho noxt meeting on Friday, 9th April, 
1943, at 4 p,m, sharp, at 115, Eaton Squaro, London, S.W.l, 


Tho mooting was closed at 6 p.m. 


N.B. - The Committee room boing unavailable on April 9th, it has 
boon fourd necessary to fix tho noxt mooting on April 7th, 


r 



